that adequate safety and precautionary measures have been taken for their
dismantling in accordance with law;

9. The Government is directed to set up a High Level Technical Committee

~  comprising representatives from the Ministry/Department of Shipping, the
Ministry/ Department of Environment, Ministry of Labour and Manpower,
Retired Naval Officers, Academicians/Experts in the field of Marine
Engineering, Marine Biology, Specialists in the field of Environment, Soil
Science and Ecology, Hazardous Waste Management and relevant NGOs, such
as BELA.

Let the concluding portion of the judgment and order along with the directions abové the
communicated to respondents namely, respondent No. 5, Secretary, Ministry of
Environment and Forest, respondent No. 6, Director General, Department of
Environment, respondent No. 1, Secretary, Ministry of Shipping, respondent No. 8,
Director General, Department of Shipping, and respondent No. 17, Proprietor, Madina
Enterprise at once by a Special Messenger of this Court at the cost of the petitioner.

Fas
Bangladesh Environmental Lawyers Association (BELA) Vs. Bangladesh -
WP No. 6911 of 2005, D-/16-11-2009 \/w
(Foreign Mining Company to Compensate for Blow Outs) L
Mr. Justice Syed Mahmud Hossain and Mr. Justice Quamrul Islam Siddiqui ~ ~ > \)"
v

Quamrul Islam Siddiqui, J.: In this application under Article 102 of the Constitution of A
the People’s Republic of Bangladesh, the petitioners challenged the following and e\
sought for direction as under:-

(1) why the impugned Joint Venture Agreement (shortly JVA) should not be
declared to have been made without lawful authority and is of no legal effect
(Annexure-A); :

(2) why the JVA should not be treated as being nullity having been procured
through flawed processes and resorting to fraudulent means and forged
documents by Niko (respondent No. 10 (Niko Resources (Bangladesh) Ltd.));

(3) why JVA should not be treated as illegal and came to an end as a result of
material breach of the statutory and Tegal obligations of the Petroleum Act,
1974 and the Environment Conservation Act, 1995 and also the consfitution of
Bangladesh; why respondent Nos. 1-5 (Secretary, Energy Division, Ministry of
Power, Energy and Mineral Resources; Secretary, Ministry of Law, Justice and
Parliamentary Affairs; The Secretary, Ministry of Environment and Forest;
Bangladesh Oil, Gas & Mineral Corporation (Petrobangla); Bangladesh
Petroleum Exploration and Production Company Ltd. (“BAPEX”)
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(4) should not be directed to take legal measures to protect the public property, that
is, subject matter of JVA by respondent No. 10 by discharging its statutory
duties to mitigate the damage and loss caused by its failure to discharge its
obligations_and to refrain from asserting any right under JVA to receive
payment thereunder;

el

(5) why respondent Nos. 1-5 should not be directed to take immediate effective
measures to realize full compensation for destruction of the valuable natural
gas resources and the damage to life, property and environment by the blow out
and;

et
(6) why the JVA should not be declared to have been made in violationof Articles

135, 143, 145 and 149 of the constitution?
The facts leading to the issuance of the Rule, in brief are:-

The petitioners are non-governmental organizations registered under the Societies
Registration Act and the Companies Act, working in their respective fields to promote
environmental and human rights. They are authorized by their respective
committees/boards to file the instant public interest litigation. The petitioners
organizations have proven experience and expertise in promoting and protecting human,
environmental and livelihood rights and upholding rule of law and public interest against
violation of legal provisions and abuse of and misuse of power by public agencies in
dealing with public properties.

Respondent No. 1 is Bangladesh represented by the Secretary, Energy Division, Ministry
of Power, Energy and Mineral Resources responsible for administration of all laws,
policies and matters relating to petroleum, natural gas and issues mentioned in the
Petroleum Act, 1974 and the Oil, Gas and Mineral Corporation Ordinance, 1985.
Respondent No. 3 is the Ministry of Environment and Forest represented by its Secretary
and is responsible for the overall environmental administration of the country.
Respondent No. 4 is Bangladesh Oil, Gas and Mineral Corporation known as Petrobangla
(hereinafter referred to as Petrobangla) established under the Bangladesh Oil, Gas and
Mineral Corporation Ordinance, 1985 and has been authorized and entrusted with the
responsibilities, inter alia, to prepare and implement programs for exploration and
developments of oil, gas and mineral resources and to implement the Petroleum Act,
1974 providing for exploration and production of petroleum. Respondent No. 5 is
Bangladesh Petroleum Exploration and production Company Ltd.(hereinafter referred to
as Bapex), a company incorporated under the Companies Act, wholly responsible for the
development and production of Petroleum from Marginal/Abandoned Chhatak and Feni
Gas Fields. Respondent No. 6 (The Director General, Department of Environment) is the
Director General, Department of Environment empowered by the Environment
Conservation Act, 1995. Respondent No. 7 (The Deputy Commissioner, Sunamganj
District) is responsible for compliance with environmental clearance certificate issued for
exploration/mining activities, prevent/stop activities hazardous to environment and
.realize compensation for injury done to ecology and or people. Respondent No. 10 is
Niko Resources Bangladesh Ltd., a private limited company incorporated under the laws
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of Barbados as a subsidiary of Niko Resources Ltd. and has been operating in Bangladesh
on the basis of permission issued by respondent No. 9 (Board of Investment (BOI))
November 30, 2003, vide Memo No, BOI/Branch/24/2003/80 (hereinafter referred to as
Niko). Respondent No. 10 is the operator under the impugned JVA and has been held
responsible for the successive explosions and fire in the JVA area of Chhatak (West) that
took place on January 7, 2005 and June 24, 2005.

The petitioners have been aggrieved by the activities of Niko for its failure to perform its
functions according to the terms and conditions of JVA. The JVA was executed on
October 16, 2003 between respondent No. 5 _@ng) and respondent No. 10 (Niko) in
violation of Article 142 of the Constitution and sections 3 and 4 of the Bangladesh
Petroleum Act, 1974. The JVA was signed by respondent Nos. 5 and 10 by inclusion of
Chhatak (East) Exploration Prospect by fraudulent means upon obtaining a written legal
opinion from M/s Moudud Ahmed and Associates. The JVA was procured by fraudulent
means on the basis of a forged written opinion. The inclusion of Chhatak (East) was
clearly outside the subject matter of the JVA. The JVA was intended to apply only to
developing marginal/abandoned fields and not to give any exploration rights in relation to
an Exploration Prospect, Chhatak (East) which was not subject matter of the JVA. The
process of executing the JVA started with a letter dated June 28, 1998 submitted by Niko.
By this letter the Niko Resources Ltd. gave an unsolicited offer to respondent No. 1
wherein the Niko Resources expressed unsolicited interést for the development and
production of gas fields Chhatak, Fenchuganj, Bianibazar and Kamta under a joint
venture describing these fields as Marginal and non-producing gas fields. In this letter
Niko did not mention the necessary teﬁfni_calmﬁt?ﬂw geological,
geophysical and engineering aspects of the subject, that is, marginal fields. In the above
letter (Annexure-C) Niko Resources expressly guaranteed that development in these
fields would be at its own risk and expense. Moreover, the terms and conditions that
internationally prevail in the development of marginal fields will also be present here.
The Niko will operate in a safe and environmentally responsible manner as it never had a
blow out ifi e pastClause 6(c)(1) of the drait Memorandum of Understanding (MoU)
anfiexed 1o the unsolicited offer letter (Annexure-C) states that during the negotiation
period, the Government will not encourage, entertain, solicit or engage negotiation or
discussions with any party other than Niko in respect of this project. The Niko Resources
Ltd. also proposed further modality for finalizing the joint venture with respondent No. 5.
If Niko remains the only qualified party or receives the highest mark then the contract
negotiated with Niko should be executed. If any other party is found to be in the leading
position, then Niko shall be asked to match that offer. If Niko agrees to match the leading
offer, then the contract will be executed with Niko. If Niko is unable to match the best
offer then the contract shall be executed with the technically qualified and commercially
successful party. Upon receipt of the unsolicited offer from Niko resources, respondent
No. 1, vide memo No. BiJaKhaSho/Prash-4(U:)/Niko:Resou:-22/97/204 dated May, 25,
1999 informed respondent No. 4 the following decisions:-
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From the above decisions, respondent No. 1 directed that ‘Swiss Challenge’ prdcess may
be resorted to for evaluation of the unsolicited offer—Omn 25.5.1999, respondent No. 1 also
directed respondent No. 4 to take further necessary measures to implement the
unsolicited offer. Subsequent development suggests that as a part of further necessary
measures, a Framework of Understanding for the Study of Development and Production
of Hydrocarbon from the Non-producing Marginal Gas Fields of Chhatak, Feni and
Kamta was signed between respondent No. 5 and 10 on August 23, 1999 (hereidafter
referred to as the FoU), Annexure-A. In February, 2000, the Study Report as Annexure-A
titled “Bangladesh Marginal Field Evaluation Chhatak, Feni and Kamta” was finalized by
respondent Nos. 5 and 10. This Study Report dealt with Chhatak in two different parts,
namely, Chhatak (West), and Chhatak (East). In the study report, the description of
Chhatak (West) field was given as “discovered field”. On the other hand, Chhakat (East)
was described as an “exploration structure” with a proposal to drill an exploratory well
only in respect of undiscovered/unexplored areas. Based on the findings of the Study
Report, it was concluded that a Joint Venture contract as earlier stipulated might be
executed between respondent Nos. 5 and 10. Although Niko Resources earlier submitted
a draft JVA on November 7, 1999, the negotiation over the JVA effectively started after
the submission of the Study Report. On April 13, 2000, a committee was formed by
respondent No. 5 to finalized the terms and conditions of the JVA submitted by
respondent No. 10 without resorting to any ‘Swiss Challenge’ for evaluation. This matter
of JVA was discussed at the 114 and 113 Board Meeting of respondent No. 5 held on
June 8, 2000 and August 21, 2000 and also at the 287 Board Meeting of respondent No. 4
held on October 22, 2000. At those Board Meetings the following decisions, amongst
others, were taken:

(5) =Ty Joint Venture @3 Stwy 239 3fo9id #fiere wrew, &4 @ FIwst Non-
Producing Marginal Gas Field szt dififegseita o7 Teoma cv@ Sqte
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Block, GFat 315 c%F@ @R FITS! NPT ¢Fa @R fofFFs a1 23307 @R weF F
Block @i fog amanaa Lead Rafte zeam awifis s(@m S go< i
CFq GTIFE 607 TPEE FA T AR |

() WDy Joint Venture 99 wiee Tedifwe Product Agreement @ sy
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From the decisions of the 287 Board meeting of respondent No. 4 it appears that
respondent No. 10 was declared disqualified at the second round of bidding for the
Production Sharing Contract (shortly, PSC). At the said meeting the draft JVA was
examined by a 7-member PST Neégotiation Committee which reiterated the decision
of respondent No. 5 for excluding the Exploration Prospect of Chhatak (East) from
the impugned JVA. Subsequently a series of meetings of the Board of respondent
Nos. 4 and 5 took place whetein various clauses of draft the JVA were discussed with
special emphasis on issues regarding (i) exclusion of Chhatak (East) Exploration
Prospect from the JVA; (ii) inviting of other competitive offers through international
competitive bidding adopting the method of “Swiss Challenge” prior to executing the
JVA; and (iii) fixing sale price for gas. Meanwhile respondent No. 4 developed a
procedure entitled, “Procedure for Development of Marginal/Abandoned Gas Field”
(hereinafter referred to as the Procedurg) and it was submitted to the then Prime
Minister on June 6, 2001 for approval. {Clause 3 of the Procedure provides that in
order to declare any gas fields as marginal, respondent No. 4 shall constitute a
technical -committee which will evaluate the status of all gas fields on the basjs of
geological, geophysical and engin€ering data production history, costs effectiveness,
size of field, remaining recoverable reserve, well deliverability, costs of production,
access to pipeline and market etc. and determine which gas field may be considered
as marfginal and abandoned. If was decided that for the purpose of this Procedure,
Chhatak; Kamifa and Feni gas fields should be deemed to have been declared
Marginal/Abandoned gas fields. In fact, in the Procedure Chhatak (East) gas field
was not included. Though, it has been categorically made clear to respondent No. 10
that the Exploration Prospect of Chhatak (East) shall not be covered by the impugned
JVA respondent No. 10 persisted in its attempt to gain undue advantage by including
Chhatak (East)in the JVA area. Respondent No. 10 in its letter dated July 3, 2001
(Annexure-G) however, accepted the fact that Chhatak (East) is an undiscovered
exploration area and proposed better fiscal terms for the same. In its subsequent letter
dated July 8, 2002 (Annexure-G-1) respondent No. 10 requested respondent No. 5 to
include Chhatak (East) in the JVA, contending that under clauses 1, 2 of the
Procedure the same is treated as abandoned. On September 16, 2002 respondent No.
1 again confirmed that the activities under the JVA would be confined to Chhatak
(West) gas field (Annexure-I). But in a subsequent letter dated November 25, 2002,
respondent No. 10 requested respondent No. 5 to include Chhatak (East) in the JVA
(Annexure-J). Respondent No. 10 obtained a ‘legal opinion” on 27.2.2003 in order to
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gain an undue advantage by dubious means for inclusion of Chhatak (East) in the
JVA. Respondent No.l also acted without lawful authority, relying upon the ‘legal
opinion’ procured by respondent No. 10. There is striking similarities between the
language of ‘legal opinion’ obtained by respondent No. 10 and the legal opinion
given by respondent No. 2. Based on the legal opinion of respondent No. 2, the JVA
was finally approved at the 333 meeting of the Board of respondent No. 4 held on
July 22, 2003. At the meeting, the Board included the Chhatak (East) Exploratory
Prospect as a marginal/abandoned gas field and the same was signed on October 16,

2003. It is clear W&QMML@M%WM
malafide. The requirement of adopting ‘Swiss Challenge’ to invite competitive offers
tEfoughMmmﬂnﬂﬁngm&mnﬂngﬁmﬂLﬁ.w%WO was
also ﬂmlciog the basis of the erroneous and malafide opinion of respondént No.

2. The approval of the impugned JVA on the basis of such malafide opinion of
"Fé's/;;(‘)ndent No. 2 was in defiance of, and disregard for, the series of decisions of the
Government that favoured ‘Swiss Challenge’. The available documents also suggest
that despite clear decision that the sale price of gas shall be US$ 1.75 per MCF, the
impugned JVA already negotiated and executed failed to guarantee such minimum
sale price. After execution of the impugned JVA respondent No. 10 started drilling a

well in the Chhatak (West) field on December 31, 2004 at a place called “Tangratila”
wnth
envisaged in clause 6.2 of the JVA which is a clear violation-of-the JVA. While
respondent No. 10 was continuing with drlling well, a severe exploration/blow out
occurred on the night of January 7, 2005 around 9.30 P.M putting the drilling well
and its adjoining area on fire. The ferocity, gravity and magnitude of the fire that
confinued Tor a Tong period in various arcas was devastating. After breaking out of
the fire, several L(HllllllUL(_\ were formed by lhc~ (Jovemment and_other smuuofy
agencies (o_investigale re and the
Vﬁ;wn;%iw The committee submitted its report on February 10, 2005
primarily holding respondent No_10 responsible for the explosion/fire. The
aggressive drilling by the Chinese Company appointed by respondent No. 10 6n the
basis of Taulty design of respondent No. 10 and negligence in performing duties by
respondent No. 5 were 1dentified as one of the re the explosion/fire. The
comimuttee assessed loss of 100 BCF of gas till the date of submission of the report.
The committee récommended realization of compensation for the loss and damages.
By memo No. PaBaMa-4/5/65/2004/184 dated 2.4.2005 I_committee was
formed by respondent No. 3 to assess theM%aused by the
explosion/fire. The committee submitted its report on April 13, 2005 stating the
infmediate losses caused by fire in the sectors of air, trees and forest, agriculture and
fisheries, water resources, soil, ecology, mﬂfﬁmm of
the local people were calculated at Tk. 35.45 crore. One-member committee of the
Chief Reserve Study Cell of respondent No. 4 submitted its report on 4 June, 2005
stating that the loss of gas if calculated in monetary terms could be as high as Taka
100 crore. Another committee was formed with respondent No. 7 mainly to assess the

loss of the local people. The Committee estimated that because of the blow out and
continuing fire the local people have suffered a loss of Tk.1.19 crore on account of
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loss of agriculture, crops, plantation, trees, forest, homestead, fisheries etc. After
3(five) mOIgﬁ,ﬂ&ﬁ&meﬂmmmﬂ&;Qﬁwﬂmwg
May 31, 2005 to stop escaping of gas from the first blow out. On June 24, 2005
around 3 A.M. a second blow out occurred even with higher magnitude than the first
one._The expert fear that the second blow out has damaged the gas reserve of
(ﬁra\;;k (West) to the extent that it might have to be declared abandoned. While
Professor Mohammad Tamim of the Bangladesh University of Enginéering and
Technology (hereinafter referred to as BUET) has termed the delayed excavation of
relief well by respondent No. 10 as “crime”, on his expert opinion he mentioned that,
it would be near impossible to drill any well in the field to produce gas and that the
field might have to be declared abandoned. The reported incident of explosion/fire
gave rise to genuine concern amongst the local people regarding the safety and
security of their lives, property and livelihood. The failure of respondent No. 10 to
handle safe and efficient drilling caused colossal damage of the area. A 7-member
probe committee was formed by respondent No. 1, vide office order dated June 25,
2005 with the Terms of Reference (ToR) to review; 1) Whether respondent No. 10
fete WLMMMMEHOH
after tie 1rit’t_)l£w_gl_1_ta' ) whether the design of respondent No. 10 for Millingihe
well Wwas proper; and 3) whether respondent Nos. 4 and 5 monitored the drilling
activities properly or not. The committee submitted its report on August 13, 2005
with The Tindings that a systematic study of various events leading to the two blow
outs indicates that respondefif No. 10 utterly failed to meet the obligations under the
JVA.”A 5-member committee headed by Professor M. Tamim, Head and Petroleum
Engine€ring Department of BUET submitted its report on August 28, 2005 stating
that the daily average burn of gas due to fire has been assessed at 148 MMef.
Moreover, till the drilling of the second well (October 25, 2005) another 2 BCF gas
would be lost. A 3-member sub-committee of the Parliamentary Standing Committee
also fom-i_éﬁaﬁaa in the execution of the impugned JVA. Another 3-member
commiftee headed by Shah Alam, Director General-2 of Prime Minister’s office was
formed on August 16, 2005 to prove the incident. The committee submitted its report
on September 3, 2005. Although committees formed by the Government or other

statutory agencies have held respondent No. 10 responsible for the explosion/fire, no
action as yet been taken f0 realize compensation from respondent No. 10. The

impugned JVA is without lawful authority and is of no legal effect. For the failure of
the ré‘sﬁéﬁ&e'nts to secure realization of adequate compensationfrom respondent No.
10 and the successive exploration/blow out occurred causing colossal loss to
Bangladesh as a whole, the petitioner served noti the respondents demanding

justice on 24.8.2005 calling upon them to take appropriate steps for recovery of
damages from respondent No. 10. The respondents gave perfunctory replies to the

. . . . . . . TR e~
pem in respect of the notice demanding justice. Having received no satisfactory
reply from respondent No. 10 in respect of notice demanding justice_ the petitioners

finding no_other equall i ved this Court and
obtained the instant Rule Nisi.
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Respondent Nos. 1, 4, 5 and 10 entered appearance by filling separate affidavit-in-
oppositions controverting all the material statements made in the Writ Petition.

We have perused the voluminous Writ Petition, its annexures, affidavit-in-opposition
filed by respondent Nos. 1, 4, 5 and 10 and their annexures, supplementary affidavit-
in-opposition, its annexures, and affidavit-in-reply on behalf of the petitioner against
the affidavit-in-opposition filed by the respondents and their annexures.

According to Article 143(1) the Constitution of the Peoples Republic of Bangladesh
is the owner of all minerals and other things of value underlying the land of
Bangladesh ocean within the territorial waters, or the ocean the continental shelf of
Bangladesh. Article 143(1) of the Constitution of Bangladesh is quoted below:-

143 (1) their shall vest in the Republic, in addition to any other land or property
lawfully vested-

(a) all minerals and other things of value underlying any land of Bangladesh;

(b) all lands, minerals and other things of value underlying the ocean within the
territorial waters, or the ocean over the continental shelf of Bangladesh; and

{(¢) any property located in Bangladesh that has no rightful owner.

I Nibo Resources (Bangladesh) Ltd, 15 a public limited company incorporated
under the lows of Barlules. Niko 1s an international gas and petroleum exploration
wad producton company of Canada, having worldwide operations including Indian
Sub-continent. The Niko submitted an unsolicited offer to exploration of gas in
Bangladesh. it hag been operating in Bangladesh on the basis of permission issued by
respondent No, 9 on November 30, 2003, vide Memo No. BOI/Branch/24/2003/80
Niko is the operator under the impugned JVA. The rights to explorations were
granted to Niko by the Ioint Venture Agreement dated October 16, 2003 executed

between respondent Nos. 5 and 10. The process of executing the impugned JVA
starfed with a letter dated June 28, 1998 from Niko. Niko submitted the letter dated

June 28, 1998 addressed to respondent No. 1 wherein Niko resources expressed its
interest in the development and production of the gas fields of Chhatak, Fenchuganj,
Bianibazar and Kamta under a joint venture describing these fields as marginal and
non-producing gas fields. At the time of submission of the offer, Niko Resources
expressly guaranteed that development in these fields would be (i) at its sole risk and
expense; (ii) under terms and conditions that intemationally prevail in the
development of marginal fields; (iii) in a safe and environmentally responsible
ma_n%lser_af___’itnevﬂﬁaiajlommﬂnd.(jv) no sacrifices to be made from an economic
stands point that could ever in any way endanger the project from either a safety or

environmental stands point.

At the initial stage the offer of Niko did not rule out the condition of “Swiss
Challenge”. But by the subsequent series of meeting held in the Ministry, the
condition of “Swiss Challenge” was excluded by the Government and as such the
modality of “Swiss Challenge” was dropped. Bapex and Petrobangla initially
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favoured the proposal of “Swiss Challenge™ but ultimately dropped the modality of
“Swiss Challenge”.

Respondent No. 1 directed by its letter dated 25.5.1999 to respondent No. 4 to take
“further necessary measures” to implement the offer of respondent No. 10. As a part
of “further necessary measures” a “Framework of Understanding” (FOU) for the
study of development and production of Hydrocarbon from the Non-producing
Marginal Gas Fields of Chhatak, Feni and Kamta was signed between respondent
Nos. 5 and 10 on August 23, 1999. The purposc of FOU (Annexure-A) was to
estimate recoverable reserves within structure in the Study Arca (SA). In February,
2000, the Study Report, titled “Bangladesh Marginal Ficld Evaluation Chhatak, Feni
and Kamta” was finalized by respondent Nos. 5 and 10. The Study Report dealt with
Chhatak in two parts, namely Chhatak (West) and Chhatak (East). Based on the
findings of the Study report, it was concluded that a joint venture contract might be
executed between respondent Nos. 5 and 10. Though Niko Resources submitted draft
JVA on November 7, 1999, the negotiation over JVA effectively started after the
submission of the Study Report. Respondent No. 5 formed a committee on April 13,
2000 to finalize the terms and conditions of JVA submitted by respondent No. 10
without restoring to “Swiss Challenge” for evaluation. The report and the JVA was
discussed at the Board Meeting of respondent No. 5 held on June 8, 2000 and August
21, 2000 and also at the 287 Board Meeting of respondent No. 4 held on October 22,
2000.

As per decision taken at the 287 meeting of the Board of respondent No. 4, the draft
JVA was examined by a 7-members PSC Negotiation Committee that reiterated the
decision of respondent No. 5 for excluding the Exploration Prospect of Chhatak
(East) from the impugned JVA and also directed that “Swiss Challenge” method to
be reflected. But subsequently at series of meetings of the Board of respondent Nos.
4 and S various clauses of the draft JVA were discussed with special emphasis on
issues regarding (i) exclusion of Chhatak (East) Exploration Prospect form JVA; (ii)
inviting of other competitive offers through international competitive bidding by
adopting the method of Swiss Challenge prior to executing the JVA; and (iii) fixing
sale price of gas.

Meanwhile respondent No. | developed a Procedure entitled “Procedure for
Development of Marginal/Abandoned Gas Field” (shortly, procedure). This
Procedure was submitted before the then Prime Minister on June 6, 2001 for
apptoval. The exploratory note mentioned in clause 10 of the Procedure stated that
for the purposes of this Procedure, Chhatak, Kamta and Feni gas fields should be
decemed 1o have been declared marginal/abandoned gas fields, and the
negotiations/discussions conducted so far with the approval accorded by the
Government in 1999, should be deemed to have been in compliance with the
approval Procedure respondent No. 10 by its letter dated July 8, 2002 (Annexure-G-
1), requested respondent No. S to include Chhatak (East) in the JVA. On November
25, 2002, respondent No. 10 again requested respondent No. 5 for inclusion of
Chhatak (East) in the JVA.
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Based on the opinion of respondent No. 2, the JVA was finally approved at the 333
meeting of the Board of respondent No. 4 held on July 22, 2003 including therein the
Chhatak (East) Exploratory Prospect as a marginal/abandoned gas field and the same
was signed on October 16, 2003.

The respondents also dropped the modality of “Swiss Challenge” on the basis of the
opinion of respondent No. 2. The then State Minister for the Ministry of Power,
Energy and Mineral Resources ruled out the option for Swiss Challenge in the
summary sent to the Prime Minister on September 7, 2003 (Annexure-Z) referring
again to the legal opinion on respondent No. 2. Respondent No. 2 opined that Article
5.05 of the FoU barred tender or negotiation with third party and that the Article had
discarded clause (c) of the letter dated May 25, 1999 (Annexure-D).

By an office order dated January 9, 2005 under Memo No. BiJaKhaSha/Pro-1/Bibid-
7/2004 respondent No. 1 formed a 6-member committee to identify the causes behind
the fire. The committee submitted its report on January 19, 2005 in which the
committee held (i) respondent No. 10 was primarily responsible for the
exploration/fire (ii) aggressive drilling by the Chinese Company appointed by
respondent No. 10 on the basis of faulty designed of respondent No. 10’ and (iii)
negligence in performing duties by respondent No. 5 were also identified as the cause
of exploration/fire.

The committee assesscd the loss of 10 BCF of gas till the date of submission of the
report. The committee recommended realization of compensation for the loss caused
because of the blow outs.

On April 2, 2005, another committee was formed by respondent No. 3 to assess the
environmental damage. The committee submitted its report on April 13, 2005 and
stated that there was loss of Tk. 35.45 crore. However, the Committee could not
assess the long term loss and damage.

One member Committee of the Chief Reserve Study Cell of respondent No.4
submitted its report on June 4, 2005 stating that the loss of gas if calculated in
monetary term could be as high as Tk. 100 crore.

The co-ordination of Chhatak Gas field were defined in FOU. In fact, according to
the terms of FOU exclusion of Chhatak (East) from JVA and adoption of Swiss
challenge would be illegal as it would breach the terms and conditions of FOU. With
respect to “Chhatak (East) Explanatory Prospect” respondent No. 10 reiterates that it
falls within the coordinates of Chhatak gas field as defined in the FoU. The JVA was
executed pursuant to the terms and conditions of the FOU. The inclusion of Chhatak
(East) in the JVA is can not be said malafied as the FOU was approved by the highest
authority.

Pursuant to the terms of JVA, the Joint Venture has been producing and supplying
Gas without having any -guarantee of payment. At the conclusion of negotiation,
GSPA was ultimately signed in December, 2006 for a gas price of US$ 1.75 per
MCF. On the other hand, respondent No. 4 is paying US$ 2.75 per MCF for gas
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purchased from Moulavi Bazar and Jalalabad Gas fields, and US$ 2.9 per MCF for
gas produce from Moulavibazar and Jalalabad fields by other International Oil
Companies (IOCS). The total gas supplied by the Joint Venture till June, 2008 is
21.28 BCF, but full payment has not been made. The work program of Chhatak Gas
Field including drilling program was approved by the Joint Management Committee
at its meeting held on February 28, 2004. The decision taken at the meeting was in
conformity with the Article 6.2 of the JVA.

In fact, in this Writ Petition the moot questions are whether the impugned Joint
Venture Agreement should be declared to have been obtained without lawful
authority and whether JVA should be treated as a nullity and whether dropping of*the
modality of Swiss Challenge was done with arbitrary and malafied manner.

e have seen that exhaustive discussions took place at the several meetings of the
Board of Petrobangla and Bapex before JVA was approved and signed. We have seen
also that JVA was approved by the highest authority also.

The summary dated 6.6.2001 prepared for the Procedure for development of
marginal/abandoned gas fields was approved by the then Prime Minister on
14.6.2001. The summary of the Prime Minister dated 14.6.2001 has been annexed as
annexure 27 to the writ petition. The extract of the summary (Annexure-27) dated
14.6.2001 is quoted below:-
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From the above extract of the summary, it is clear that the then Prime Minister approved
the summary on 14.6.2001 (Annexure-27). Thereafter, on 18.3.2003, the successor Prime
Minister also approved the summary in almost identical terms, directing that the JVA be
signed with Niko and as per FOU. The Prime Minister, while approving the summary
reconfirmed the decision of the previous Prime Minister taken of 14.6.2001. Summary
dated 18.3.2003 approved by the then the Prime Minister has also been annexed as
Annexure-10. For proper appreciation extract of Annexure-10 is also quoted below:-
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This summary was approved by the then Prime Minister. According to the above
summary, the Chhatak gas field cannot be confined to Chhatak (West) alone. Now,
on the other hand, Petrobangla, in its turn, asked Bapex to review the Niko’s
proposal, vidle Memo No. 46.01.163/21 dated 16.8.1998. Bapex forwarded its
recommendation to Petrobangla vide Memo No. 1.17.05.75 dated 22.9.1998.
Thereafter Petrobangla forwarded a report with its detailed justification for approval
of the Niko’s proposal under cover of a Memo No. 46.01.163 dated 20.10.1998.

From the above, we do find that thc JVA was not obtained by flawed process by
restoring to fraudulent means. There is no denial of the fact that two severe blow outs
occurred at the time of exploration and those blow out caused colossal loss and
damage to life and property of the people living in the area. The first blow out took
place on January 7, 2005 and the second one on June 24, 2005. In order to assess the
reasons for such blow outs and to assess the damages caused, several committees
were formed by the Government. The committee No. 1 submitted its report and
recommended as follows:
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All the committees submitted their reports recommending realization of compensation
money from Niko for the loss and damage caused by the blow outs. All the committees
held Niko responsible for the blow outs. The Committees even expressed if Niko was
diligent such blow out could have been aveided. However, there is no denial of the facts
that the successive blow outs caused heavy loss to life, property, cattle, trees and fisheries
etc. of the JVA area. Niko must adequ compensate the loss caused. The Government
so far has taken some positive steps for realization of compensation from Niko. Lastly
respondent No. 4 filed a money suit claiming Tk. 746,50,83,973/(Seven hundred forty
six crore fifty lac eighty three thousand nine hundred seventy three) only from Niko. The
suit is still pending. The amount to be paid as compensation money should be decided by
the Court below after taking proper evidence or by mutual agreement among the parties
i

r———

37




involved. But Niko cannot avoid its responsibility of giving adequate compensation for
the losses caused by two successive blow outs.

In the light of the discussion, made hereinbefore, the Rule succeeds in-part. Niko is
directed to pay the compensation money as per the decisions to be taken in the money
suit now pending in the Court of the Joint District Judge or as per the mutual agreement
ong the parties. The respondents are restrained by an order of injunction from making
any payment to respondent No. 10. This order of injunction shall remain in force till
disposal of the money suit or till amicable settlement amongst the parties, whichever is
earlier.

ere is no order as to costs.
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(Protecting the Four Rivers of Dhaka)
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“Let a Rule Nisi be issued calling upon the respondents to show cause as to why
a direction should not be given upon respondent Nos. 9,10,12-14 to demarcate
the original territories of the River Buriganga, Turag, Balu and Shitalakkha,
through survey by a special team and restoring the said rivers to their original
condition and why all the respondents should not be directed to protect rivers
namely, Buriganga, Turag, Balu and Shitalakkha from illegal encroachments and

~ earth fillings and/or such other or further order or orders passed as to this Court
may seem fit and proper. i

The Rule is made returnable on 1.6.2009.
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