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Fundam ental rights - Proposed agreem ent fo r  exploration and  mining 
o f  phosphate - Environmental and  developm ent policies applicable to 
exp lo ita tion  o f  n a tura l resources - In terna tiona l s ta n d a rd s  a n d  
requirements o f  dom estic law  - Contractual provisions calculated to 
circumvent local law s - Denial o f  the right o f the public to object to 
the proposed agreem ent - Articles 12(1). 14(l)(g) and  14(l)(h) o f  the 
Constitution.

After d iscussions th a t ended on 04. 08. 1997. the represen ta tives of 
the G overnm ent and  Freeport Mac M oran of USA and  its  affiliate 
IMCO Agrico initialled the final d ra fts  of the  M ineral Investm ent 
A greem ent an d  su b sid ia ry  d o cu m en ts  in respect of a  deposit of 
-phosphate “ rock a t  E ppaw ela in the  A n u ra d h a p u ra  d is tric t. .The 
proposed agreem ent gran ted  the Com pany the sole and  exclusive right
(a) to search  and  explore for p h o spha te  and  o ther m inerals in the 
Exploration Area (b) to  conduct te s t or pilot operations a t any location 
w ithin the C ontract Area (c) to develop and  mine u n d er Mining Licences 
any  p h o sp h a te  deposits  (including associa ted  m inerals) found in 
the Exploration Area.

The petitioners being resid en ts  of Eppaw ela engaged in cultivation and 
owning lands there, one of whom  w as the V iharadhipati of a temple, 
com plained of infringem ent of the ir rights u n d er Articles 12(1), 14(l)(g) 
and  14(1 )(h) of the C onstitu tion  by reason  of the proposed agreem ent. 
They relied on the analysis of several professional experts and  repo rts  of 
the National Academy of Science an d  the National Science Foundation  
who were of the opinion th a t the proposed agreem ent will n ot only be an 
environm ental d isaste r b u t an  economic d isaster.

In respect of p relim inary  objections raised  on behalf of the  responden ts :
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Held :

(1 )(i) The court h a s  ju risd iction  in term s of Article 126(1) of the C onsti
tu tion  to h ear and  determ ine the  alleged infringem ent of fundam ental 
righ ts no tw ithstanding  the  claim  th a t the G overnm ent and  not the court 
is the  “trustee" of n a tu ra l resources of Sri Lanka.

(ii) The individual petitioners have stand ing  to pu rsu e  their rights in 
term s of Articles 17 and  126(1) of the Constitution. They are not 
disqualified on the alleged ground th a t it is a  "public interest" litigation. 
The cou rt is concerned w ith the righ ts of individual petitioners even 
though their rights are linked to the collective rights ol the citizenry oi ari 
Lanka, righ ts they sh are  with the people of Sri Lanka.

(iii) The petitioners are no t non - su ited  when they jo ined in one 
application for invoking the co u rt’s ju risd iction  u n d er Article 126. Article 
126(2) does no t preclude su ch  jo inder w here individual rights are based 
on the sam e alleged circum stances.

(iv) The petition is not time - b arred  as it h as  been filed w ithin one 
m onth  of the petitioners' becom ing aw are of the proposed agreem ent 
from a  new spaper report w hich announced  th a t it was expected to be 
signed w ithin two m onths.

(v) The fact th a t leave to proceed w as gran ted  in respect of the alleged 
infringem ent of fundam ental righ ts does not p reclude the court fron. 
considering w hether there  w as an  ln tm inent infringem ent of rights for. 

‘ the  g reater contains the leSsT

(2) As regards the alleged im m inent infringem ent of fundam ental 
righ ts in  respect of Articles 14(l)(h) and  14(l)(g), the m aterial placed 
before the  court estab lished  :

(a) “Exploration Area" said  to be 56 Sq miles, increased by a  10 KM 
“Buffer Zone Area" w as contractually  elastic and  extendable. 
It included even the  “Processing Area" (within the “C ontract 
Area") in Trincom alee w hich would be equipped with a w are
h ouse  and  shipping facilities. The whole of C hilaw is also in the 
“Exploration Area”.

(b) “C ontract Area" includes V iharas and  places of archaeological 
value, the a rea  of the Jayaganga/Y oda Ela Schem e, ancien t 
tan k s , irrigation  ch an n e ls  an d  the  proxim ity of the  Sri 
M ahabodhi and  Ruwanweli Seya w ithin the C ultural Triangle 
an d  ancien t villages. A bout 2600 families were likely to be 
affected.
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(c) The proposed agreem ent requires the  Com pany to com ply w ith 
local laws, viz., the  Crown Lands O rdinance and the  National 
Environm ental Law. However, the  rights of the public a re  
adversely affected in t h a t :

i. there is no evidence th a t the requisite  subsid iary  law s an d  
regulations have been m ade u n d e r su ch  laws.

ii. The sequence in w hich the agreem ent will operate is

(1) Exploration for phosphate  m ineral deposits.

(2) Feasibility study  including an  environm ental im p ac ts tu d y  
which will be done by an  in ternational consulting  firm selected 
by the Com pany and  approved by the G overnm ent. The 
feasibility study  and  the developm ent plan  are "confidential";

(3) C onstruction;

(4) Operation; and

(5) M arketing.

iii. Once the feasibility s tu d y  an d  the developm ent plan  are  
subm itted , the Secretary  is required  to approve it "w ithout 
unreasonab le  delay". A pparently, the Secretary  h a s  the  power 
to m ake a  decision having regard  to the righ ts of the  public 
b u t in the event of a  d ispu te  the Com pany will refer it for 
A rbitration.

iv. As against the cu rren t ra te  of m ining w hich is ab o u t 40 ,000  
m etric tons of p h o sp h a te  per an n u m , u n d er the agreem ent, the 
am ount will increase to 26.1 million m etric tons w ithin 30 
years w hich would ex h a u s t all proven p h o spha te  reserves. 
P hosphate  is a  non - renew able resource. Hence the schem e of 
exploration will no t be in the in te rest of fu tu re  generations. As 
per in ternational norm s, n a tu ra l resources shall be preserved 
for fu tu re  generations, to m eet the ir needs.

v. Mining operations will leave large p its and  gullies w hich would 
provide breeding g rounds for m osquitoes and  lead to m alaria 
and  Ja p a n e se  encephalitis. There is no provision for the safe 
disposal of Phospho - G ypsum , a  by-product of the project 
w hich will pollute the  environm ent. There is no provision for 
the restoration  of a rea s  affected by m ining a t the expense of the
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prospector and  for term ination of the agreem ent, in default of 
restoration . Even though Mac Moran initialled the agreement, 
liability is placed on S arabhum y a  local Company with an 
issued  share  capital of only Rs. 58 .000/= .

Held :

In the circum stances, there is an  im m inent infringem ent of the 
petitioners' rights guaran teed  by Articles 14(l)(g) and 14(1 )(h) of the 
C onstitution.

3. As regards the alleged im m inent infringem ent of fundam ental 
rights in respect of Article 12(1). the m aterial placed before the court 
estab lished  :

(a) the  proposed agreem ent does not provide for an environm ental 
im pact as required by the National Environm ental Act but 
provides for a feasibility and  environm ental study  by an 
in ternational consu ltan t following exploration for phosphate 
deposits. There is no decision of a com petent national 
au thority  as required by in ternational norm s b u t only an 
a ssu ran ce  th a t applicable law will be followed. Legal rights of 
the people are mere paper rights: the proposed agreem ent is 
b iased  in favour of the  C om pany and  in the event of 
disagreem ent lead to arb itra tion , and  the liability is placed on 
Sarabhum y, a sm all local Company.

(b) (i) Project proposal and exploration plan are not approved bv a 
,/i project ap p roving agency such  as the Central Environm ental

A u th o rity in te rm s  of the relevant regulations. Environm ental 
im pact assessm en t m u s t first be done to the satisfaction of the 
C entral Environm ental A uthority w ith notice to the public to 
enable public com m ents and  represen tations. If the project is 
approved it h as  to be p ublished in the Gazette.

(ii) The aforesaid s ta tu to ry  provisions have not been complied 
w ith b u t an  a ttem pt is m ade to con trac t ou t of an  obligation to 
com ply w ith the law. The p rocedure  adopted  including 
confidentiality of the proposed a ssessm en t is calculated to 
e x tin g u is h  p u b lic  p ro te s ts .  T he p ro p o sed  a g re e m e n t 
su b s titu te s  the Secretary  of the M inistry who is not a project 
approving agency in term s of the National Environm ental Act. 
It also places the bu rden  on the G overnm ent to a ss is t the 
C om pany in obtain ing the requisite  licences from the relevant 
G overnm ent Authority: and  judicial review is replaced by 
arb itra tion .
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Held :

In the circum stances, there  is an  im m inent infringem ent of the
petitioners' fundam ental rights u n d er Article 12(1) of the C onstitu tion .

Per Am erasinghe, J .

“H um an beings are a t the cen tre  of concerns for su sta in ab le  
developm ent. They are entitled to a  healthy  and  productive life in 
harm ony with n a tu re  (Principle 1, Rio De Ja n e iro  Declaration). In 
order to achieve su sta inab le  developm ent, environm ental protection 
shall constitu te  an  integral p a rt of the  developm ent process and  
canno t be considered in isolation from it. (Principle 4, Rio De Jan e iro  
Declaration). In my view the proposed agreem ent m u s t be considered 
in the light of the foregoing princip les”

Per Amerasinghe, J .

“David Koten, the  founder P residen t of th e  People - C entred
Development Forum , once observed T h e  C apitalist eco n o m y ..........
. h as  a  potentially fatal ignorance of two sub jec ts . One is the n a tu re  
of money. The o ther is the n a tu re  of life. This ignorance leads u s  to
trade aw ay life for m oney, which is a  bad bargain  in d e e d ..........M oney
is a  num ber. Real w ealth is food, fertile land, build ings or o ther th ings 
th a t su sta in  u s .............”

Cases referred to  :

1. M.C. M ehta v. Kamal N ath (1977) 1 S.C.C. 388
2. Gaboikovo - Nagimaros Project (H ungary/S lovakia - The D anube 

Case 1997 G eneral list N 92 25 th S eptem ber 1997)
3. Illinois Central R. Co v. Illinois 146 U.S. 387 a t 452, 135 S.Ct. 110 

a t 118 (1892)

APPLICATION for relief for infringem ent of fundam enta l rights.

R. K.W. G oonesekera  with R uana R ajepakse  an d  A n u sh a  Dharmasiri for
the petitioners.

K. Sripavan, DSG, with B.J. Tilakaratne, SSC an d  A n u sh a  Navaratne,
S . C. for the l sl to 3rd, 6 lh and  8 th responden ts.

Chulani Panditharatne  for the  4* respondent.

Rom esh de  Silva, P.C. w ith H arsha A m arasekera  an d  Sarath  Caldera for
the 5 th and  7 th respondents.

Cur. adv. vult.
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J u n e  2, 2000 .
AMERASENGHE, J .

THE BACKGROUND

A fter soil su rv ey s co n d u c ted  by a  team  of sc ien tis ts  a t 
k iru w elh en a , w h ich  h a d  b een  selected  a s  a  pro to type site  of 
d ry  zone, h ig h  e levation  la terite , th e  team  inform ed the  
D irec to r of Geological Survey  ab o u t som e p e c u lia r  w eathered  
rock  th ey  h a d  found . E arly  in  1971, d u rin g  th e  Geological 
Su rvey  of th e  A n u ra d h a p u ra  d istric t, it w as found  th a t  w h a t 
h a d  b e e n  su p p o se d  by  th e  sc ie n tis ts  d u rin g  th e  soil su rveys to 
be “h igh  level fossil la terite"  w as really  a n  igneous ca rb o n a tite  
ap a tite . T he D e p a rtm en t of Geological Survey  h a d  th u s  com e 
to “d iscover” a  d ep o sit of p h o sp h a te  rock  o ccu ring  in  the  form 
of th e  m in e ra l a p a tite  a t  E ppaw ela  in  th e  A n u ra d h a p u ra  
d istric t.

H aving reg a rd  to th e  policies of th e  G overnm ent a t  th a t  
tim e, it w a s  decided  in  1974 th a t  th e  u se  of the  E ppaw ela 
d ep o sit sh o u ld  be  e n tru s te d  to  a  D ivisional D evelopm ent 
C ouncil (D.D.C.).

A lthough  a  tria l o rd e r for th e  supp ly  of 5 0 0  to n s  w as 
p laced  by th e  M inistry  of In d u s tr ie s  a n d  Scientific Affairs and  
th e  o rd er w a s  fulfilled w ith in  a b o u t fou r m o n th s , no  fu rth e r  
o rd e rs  for p h o sp h a te  rock  w ere placed. The D.D.C. pro ject w as 
la te r  ta k e n  over by  L an k a  P h o sp h a te  Ltd., a  com pany  fully 
ow ned by  G overnm en t, w h ich  w as se t u p  by th e  M in istiy  of 
In d u str ie s .

In  D ecem ber 1992, a  no tice calling  for p ro p o sa ls  to 
e s ta b lish  a  J o in t  V e n tu re  for th e  m a n u fa c tu re  of P h o sp h a te  
fertilizer u s in g  th e  a p a tite  d eposit a t  E ppaw ela  w as  p u b lish ed  
in  local a n d  foreign n ew sp ap e rs . Six p ro p o sa ls  w ere received. 
A c o m m itte e  a p p o in te d  by  th e  C a b in e t,  a f te r  h a v in g  
co n sid e red  a n  e v a lu a tio n  repo rt, decided  w ith  th e  approval of
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the  C ab inet to u n d e rta k e  nego tia tions w ith  F reeport M acM oran 
R esource P a r tn e rs  of U.S.A. (here inafte r refe rred  to  a s  F reepo rt 
M acM oran). O ne of th e  fac to rs  th a t  a p p e a re d  to  have  b e e n  in  
favour of F reeport M acM oran w as  th a t  it w a s  “one o f th e  
lead ing  p h o sp h a te  fertilizer firm s in  th e  w orld .” (P4 page 2). 

. A nother w as th a t  “IMCO Agrico (sic.), a n  affiliate o f M /S . 
F reeport M acM oran, h a d  done  s tu d ie s  a n d  w orked  o n  th e  
u tilization  of th is  p a r t ic u la r  p h o sp h a te  d ep o sit severa l y e a rs  
ago a n d  therefore, they  h a d  th e  benefit of th a t  resea rch ."  
(P.4 page 2).

The nego tia ting  com m ittee  w as  a s s is te d  by  re p re s e n ta 
tives from  v ario u s  G overnm en t D e p a r tm e n ts  a n d  M in istries  
an d  by a  team  o f experts .

The firs t ro u n d  of n eg o tia tio n s  w as  h e ld  from  17-22 
M arch, 1994. T hereafte r, w h en  th e  p re s e n t G o v ern m en t 
took office, th e  M in ister o f In d u s tr ia l  D evelopm ent, in  a  
M em orandum  d a te d  th e  2 8 th o f J a n u a ry ,  1995, rep o rted  to 
C ab inet th e  p ro g ress  m ad e  a n d  s o u g h t a n d  o b ta in e d  th e  
approval of th e  C ab in e t to  c o n tin u e  w ith  th e  neg o tia tio n s . A 
second  ro u n d  of n e g o tia tio n s  w ere held  from  27 -31  M arch ,
1995. “M ajor issu es"  re la tin g  to  th e  availab ility  o f lan d  for a  
p lan t a t T rincom alee, a n d  “th e  re se ttle m e n t a n d  p a y m en t of 
co m p en sa tio n  to M ahaveli s e ttle rs  p re se n tly  living in  th e  
exp lora tion  a re a  identified  for th e  p ro jec t”, w ere d isc u sse d  
w ith  local in s titu tio n s  a n d  a u th o r itie s  (P.4).

O n th e  2 6 th of S ep tem b er, 1996, th e  M in ister of In d u s tr ia l  
D evelopm ent rep o rted  to  C ab in e t o n  th e  p ro g re ss  m ad e  a n d  
so u g h t app rova l “for c e rta in  p a ra m e te rs  in  re sp e c t of som e key 
issu e s  w h ich  c o n tin u e d  to  rem a in  un reso lved ."  No in fo rm ation  
w as fu rn ish ed  to  c o u rt o n  w h a t th e se  is s u e s  w ere a n d  w h a t 
h a d  b een  decided . We w ere m erely  in form ed  th a t  C ab in e t 
approval w as  received o n  th e  0 2 nd of O ctober, 1996 a n d  th a t  
the  th ird  ro u n d  of n eg o tia tio n s  w ere held  from  D ecem ber 2 1 s',
1996. T hereafte r, F reep o rt M acM oran su b m itte d  d ra f ts  of
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th e  M ineral In v es tm en t A greem ent an d  o th e r sub sid ia ry  
ag reem en ts . T hese  w ere s tu d ie d  by th e  nego tia ting  com m ittee 
a n d  law yers from  th e  D ep a rtm en t of the  A ttorney-G eneral “on 
th e  b a s is  of th e  p a ra m e te rs  laid  dow n by the  C ab inet a n d  the  
app licab le  law s.” (P.4). The F reeport M acM oran d raft w as 
re tu rn e d  to th em  w ith  am e n d m en ts . F reeport M acM oran th en  
ra ise d  “several is s u e s  reg ard in g  th e  in te rp re ta tio n  of th e  key 
p a ra m e te rs  a n d  a lso  th e  language  in th e  d raft a s  am ended  by 
th e  A tto rney  G en era l’s  D e p a rtm en t.” (P.4) S u b seq u en tly , 
F re e p o r t  M acM oran  m e t H er E xce llency  th e  P re s id e n t 
w ho  th e re u p o n  d ire c te d  Mr. B.C. P e re ra  (S ecre ta ry  to 
th e  T reasu ry ), H on. S a ra th  N. Silva (A ttorney-G eneral), 
M r. K. A u s tin  P e re ra  (S ecre ta ry , M in istry  of In d u s tr ia l  
D evelopm ent), Mr. T h ilan  W ijesinghe (C h a irm an /D irec to r- 
G eneral, B oard  of In v estm en t of Sri Lanka), a n d  Mr. V incent 
P a n d ita  (Senior Advisor, B oard  of Investm en t of Sri L anka an d  
C o n s u l ta n t ,  M in is try  of In d u s tr ia l  D evelopm ent) (P.4), 
“to  c o n d u c t one  final ro u n d  of nego tia tions an d  clear any 
o u ts ta n d in g  is s u e s  a lo n g  w ith  th e  tex ts  of th e  M ineral 
In v es tm en t A greem ent a n d  su b s id ia ry  ag re e m e n ts .” (P.4). The 
final ro u n d  of n eg o tia tio n s  w as  held  from  the  2 8 th of Ju ly , 1997 
to  th e  0 4 th of A ugust, 1997 a n d  th e  final d ra fts  of th e  M ineral 
Investm e n t A greem ent a n d  su b s id ia ry  d o c u m en ts  w ere agreed  
u p o rT a n d  in itia lled  by th e  S ecre tary , M inistry  of In d u stria l 
D evelopm ent a n d  th e  rep re sen ta tiv e s  of F reeport M acM oran 
a n d  IMCO Agrico.

O n  th e  17th o f M ay 1998, th e  P resid en t of the  N ational 
A cadem y of Sciences, Prof. V.K. S am aran ay ak e , w rote to the  
P re sid e n t of Sri L anka  (w ith copies to th e  M inister of Science 
T echnology a n d  H u m a n  R esou rce  D evelopm ent a n d  th e  
M in iste r of In d u s tr ia l  D evelopm ent (P. 10) s ta tin g  th a t  the  
C ouncil of th e  A cadem y w as  of th e  view

“th a t  th e  p roposed  p ro jec t in  its  p re se n t form  is p re m a tu re
a s  som e of th e  v ita l d a ta  re la tin g  to th e  a c tu a l size
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a n d  q u a lity  o f th e  m in e ra l d e p o s it  h av e  n o t  b e e n  
adequate ly  su rveyed  a n d  e s tab lish ed . T h is sh o rtco m in g  
h a d  a lso  been  h igh ligh ted  in  th e  R eport o f May, 1995 
of th e  P re s id e n tia l  C o m m itte e  a p p o in te d  b y  Y our 
E x c e lle n cy . T h e  fe a s ib il i ty  o f th e  P ro je c t  c a n  b e  
com prehensively  a p p ra ised  only w hen  th is  v ita l d a ta  a re  
availab le . A ccordingly, we resp ec tfu lly  r e q u e s t  Y our 
Excellency to defer th e  g ra n t o f app rova l for th e  Project 
u n til a  com prehensive  a p p ra isa l is u n d e r ta k e n .”

In the  sam e  le tter, th e  P re sid en t of th e  N ational A cadem y 
of Sciences s ta te d  th a t  th e  C ouncil h a d  a lso  ex am in ed  o th e r  
re la ted  is su e s  a n d  th a t  th e  reco m m en d a tio n s , in c lu d in g  
o p tio n s , w ere e la b o ra te d  in  th e  re p o r t  o f th e  N a tio n a l 
A cadem y of S ciences w h ich  w as  fo rw arded  to  th e  P re s id e n t of 
Sri Lanka.

In a  n e w sp ap e r artic le  en titled  "Exploitation o f  E p paw ela  
rock ph osph a te  deposit", (P. 10(a)), Prof. V.K. S a m a ra n a y a k e  
s ta te d  a s  follows:

“T he  N a tio n a l A cad em y  of S c ie n c e s  is  th e  h ig h e s t  
m u lti-d isc ip linary  scien tific  o rgan iza tion  in  Sri L anka. 
Its  m a n d a te  in c lu d es , “to  tak e  cogn izance  a n d  rep o rt 
o n  i s s u e s  in  w h ic h  s c ie n t i f ic  a n d  te c h n o lo g ic a l  
c o n s id e ra tio n s  a re  p a ra m o u n t to  th e  n a tio n a l in te res t" , 
a n d  “to adv ise  on  th e  m an a g e m e n t a n d  ra tio n a l u tiliza tion  
of the  n a tu ra l  re so u rc e s  of the  is lan d  so  a s  to  e n s u re  
op tim al productiv ity , c o n s is te n t w ith  c o n tin u e d  u se  of th e  
b io sphere  on  a  long te rm  b a s is  tak in g  in to  a c c o u n t th e  
rep e rc u ss io n s  o f u s in g  a  p a r t ic u la r  re so u rc e  o n  o th e r  
reso u rces  an d  the  en v iro n m en t a s  a  w hole, a n d  to he lp  
in  m ak in g  u se  of re so u rc e s  of th e  c o u n try  in n a tio n a l 
developm en t.”

Prof. S a m ara n ay a k e  w en t on  to sa y  th a t.
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“Accordingly, th e  A cadem y s tu d ied  the  p roposal from 
all an g les  a n d  su b m itte d  its  report to Her Excellency 
th e  P re sid en t in  M ay 1998. T he pro ject p roposal w as 
exam ined  in  re la tio n  to  (a) th e  deposit an d  p roposed  ra te  
of explo ita tion ; (b) p roposa l to m an u fa c tu re  fertilizer 
lo ca lly ; (c) e n v iro n m e n ta l  c o n s id e ra t io n s ;  a n d  (d) 
econom ic a n d  social considera tions."

O n th e  2 3 rd of Ju ly , 1999, a  com m ittee  of twelve sc ie n tis ts  
of th e  N ational Science F o u n d a tio n  su b m itted  a  report u n d e r  
th e  title  “The optim al u se  o f  E ppaw ela  rock ph osphate  in Sri 
Lankan agriculture.” (P. 12). H aving observed  th a t  the  proposal 
of th e  U.S. M ining C om pany  “in  th e  view of m any  of the 
P ro fessional A ssoc ia tions in  th e  coun try , e.g. The In stitu tio n  
of E ng ineers , In s titu te  of C hem istry , N ational A cadem y of 
S c iences a n d  m o st ind iv idual sc ie n tis ts  a n d  eng ineers  is 
h ighly  d isa d v a n tag e o u s  to  th e  c o u n try  an d  w ith  highly adverse 
en v iro n m en ta l im p a c ts”, th e  com m ittee  exam ined  various 
p ro p o sa ls  m ad e  a n d  su g g ested  op tio n s  w hich  in  its  view “are  
m ore  a d v a n ta g e o u s  to  th e  c o u n try .”

O n th e  8 th of O ctober, 1999, th e  seven  p e titio n ers  filed an  
a p p lica tio n  in  th is  C o u rt u n d e r  A rticle 17 read  w ith  Article 126 
of th e  C o n stitu tio n . T he C o u rt (Fernando, W adugodap itiya  
a n d  G u n a se k e ra , J J .)  on  th e  2 7 th of O ctober 1999 g ran ted  the  
seven  p e titio n e rs  leave to  p roceed  w ith  th e ir  ap p lica tion  for 
d e c la ra tio n s  a n d  reliefs a ris in g  from  th e  alleged in fringem en t 
of th e ir  fu n d a m e n ta l r ig h ts  g u a ra n te e d  by A rticles 12(1), 
14(l)(g), a n d  14(l)(h) of th e  C o n stitu tio n .

JURISDICTION

In  th e  p ro p o sed  ag reem en t, it is acknow ledged in the  
“In tro d u c tio n ” th a t  “T he  m in era l re so u rc es  c o n ta in ed  in  the  
te rr ito rie s  of S ri L an k a  c o n s ti tu te  a  p a r t  of th e  n a tio n a l w ea lth  
of S ri L a n k a .”
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L earned  c o u n se l for th e  5 th a n d  7 th re sp o n d e n ts , w ith  
w hom  th e  D e p u ty  S o lic ito r-G e n e ra l a s s o c ia te d  h im se lf , 
su b m itte d  th a t  th e  G overnm en t, a n d  n o t th is  C ou rt, is th e  
“t ru s te e ” o f th e  n a tu ra l  re so u rc e s  o f S ri L anka. “T h u s , a s  long  
a s  th e  G overnm en t a c ts  co rrec tly  th e  C ourt will n o t p u t  itse lf  
in  th e  sh o e s  of th e  G overnm ent. T h a t is to  say  th e  C o u rt m ay  
o r m ay  n o t agree  w ith  th e  fina l ou tcom e. How ever, if th e  
G overnm en t h a s  co rrec tly  a c te d  a s  t ru s te e  th e  C o u rt will n o t 
in te rfe re ,” It w as  fu r th e r  su b m itte d  th a t  th e  p e titio n s  sh o u ld  
be  d ism issed  in  limine, s in ce  th e  p e titio n e rs  h a d  invoked  th e  
fu n d a m e n ta l r ig h ts  ju r isd ic tio n  o f th e  C o u rt in  a  m a tte r  th a t  
w a s  “e ith e r  a  pub lic  in te re s t litiga tion  o r b re a c h  o f t r u s t  
litiga tion .”

1 am  u n a b le  to  accep t th o se  su b m iss io n s .

T he C o n s titu tio n  d e c la re s  th a t  sovere ign ty  is  in  th e  People 
a n d  is  in a lie n a b le . (A rticle 3). B e in g  a  r e p r e s e n ta t iv e  
dem ocracy , the  pow ers of th e  People a re  exerc ised  th ro u g h  
p e rso n s  w ho a re  for th e  tim e  b e in g  e n tru s te d  w ith  c e rta in  
fu n c tio n s. The C o n s titu tio n  s ta te s  th a t  th e  leg isla tive  pow er of 
th e  People sh a ll be exerc ised  by  P a rliam en t, th e  execu tive  
pow er of the  People sh a ll be exerc ised  by th e  P re s id e n t of 
S ri L anka, a n d  th e  ju d ic ia l pow er of th e  People sh a ll be  
e x e rc ise d , in ter a lia , th ro u g h  th e  C o u r ts  c r e a te d  a n d  
e s ta b lish e d  by th e  C o n s titu tio n . (Article 4). A lthough  lea rn ed  
co u n se l for th e  p e titio n e rs , c iting  M.C. M ehta u. K am alN ath '11, 
ag reed  w ith  lea rn ed  c o u n se l for th e  5 th a n d  7 th re sp o n d e n ts  
th a t  th e  n a tu ra l  re s o u rces  o f th e  People w ere held  in  " tr u s t” for 
th e m  by th e  G overnm ent, h e  d id  n o t su b sc r ib e  to  th e  view th a t  
th e  C ou rt h a d  no  role to  play. In  an y  event, he  ch a llen g ed  
th e  re s p o n d e n ts ’ claim  th a t  th e  G overnm en t h a d  in  fac t a c ted  
“p roperly” in  d isc h a rg in g  its  role a s  “tru s tee" .

T he o rg an s  of S ta te  a re  g u a rd ia n s  to w hom  th e  peop le  
have com m itted  th e  ca re  a n d  p re se rv a tio n  of th e  re so u rc e s  
of th e  people. T h is  ac co rd s  n o t only w ith  th e  sch em e  of 
govern m en t se t o u t in  th e  C o n s titu tio n  b u t  a lso  w ith  th e  h igh
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a n d  en lig h ten ed  co n cep tio n s  of th e  d u tie s  of o u r  ru le rs , in  the  
e ff ic ie n t m a n a g e m e n t  o f  r e s o u r c e s  in  th e  p ro c e s s  of 
developm ent, w h ich  th e  M ahavam sa, 68 .8 -13 , se ts  forth  in  
th e  following w ords:

“H aving th u s  reflected , th e  King th u s  ad d re sse d  h is 
officers.

In  m y Kingdom  a re  m an y  pad d y  fields cu ltiva ted  by m ean s  
of ra in  w a te r, b u t  few indeed  a re  th o se  w h ich  a re  cu ltiva ted  by 
p e re n n ia l s tre a m s  a n d  g rea t ta n k s .

By rocks, a n d  by  m an y  th ic k  fo rests , by g rea t m a rsh e s  is 
th e  lan d  covered.

In  s u c h  a  co u n try , let not even  a  sm all quan tity  o f w ater  
obta ined  by  rain, go to the sea , w ithout benefitting man.

P addy  fields sh o u ld  be form ed in  every place, excluding  
th o se  only th a t  p ro d u ce  gem s, gold, a n d  o th e r  p rec ious th ings.

It do es  not becom e p erso n s in our situation to live enjoying  
our ow n  ease , a n d  unmindful o f  the in terests o f the people  . . . "

T ra n s la tio n  by M udaliyar L. de Zoysa, Journal o f  the Royal 
A sia tic  Society (C.B.), Vol. Ill, No. IX. (The e m p h a s is  is m ine).

In  th e  c a s e  c o n c e rn in g  th e  G a b c ik o v o -N a g im a ro s  
p ro jec t (H ungary /S lovak ia), - th e  D anube case121, before the  
In te rn a tio n a l C o u rt of J u s tic e ,  th e  V ice-P residen t of th e  C ourt, 
J u d g e  C.G. W eeram an try , refe rred  a t  len g th  to th e  an c ien t 
irr ig a tio n  w orks of S ri L an k a  w h ich , he said , “em bodied  the  
co n cep t of developm en t p a r  excellence.” He said:

“J u s t  a s  developm en t w a s  th e  a im  of th is  system , it w as 
acco m p an ied  by a  sy s te m a tic  ph ilo sophy  of co nserva tion  
d a tin g  b a c k  to  a t  le a s t th e  th ird  c e n tu ry  B.C. The a n c ie n t 
ch ro n ic le s  reco rd  th a t  w h en  th e  King (D evanam piya T is s a , 
2 4 7 -2 0 7  B.C.) w as  on  a  h u n tin g  tr ip  (around  223  B.C.),
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th e  A ra h a t M ah inda , so n  o f th e  E m p ero r A soka o f Ind ia , 
p rea c h e d  to  h im  a  se rm o n  w h ich  converted  th e  King. H ere 
a re  ex c erp ts  from  th a t  se rm on ; “O g re a t King, th e  b ird s  of 
th e  a ir  a n d  th e  b e a s ts  have  a s  eq u a l a  r ig h t to  live a n d  
m ove a b o u t in  a n y  p a r t  o f th e  lan d  a s  th o u . T he lan d  
be longs to  th e  people a n d  all living beings; th o u  a r t  only 
th e  g u a rd ia n  of it." . . . T he ju x ta p o s it io n  in  th is  h e ritag e  

~ ot th e  c o n c e p ts  o f d e v e lo p m en t a n d  e n v iro n m e n ta l 
p ro te c tio n  in v ite s  c o m m e n t im m ed ia te ly  from  th o se  
fam iliar w ith  it. A nyone in te re s te d  in  th e  h u m a n  fu tu re  
w ould  perceive th e  co n n ec tio n  be tw een  th e  tw o c o n c ep ts  
a n d  th e  m a n n e r  of th e ir  reconcilia tion . Not m erely  from  
th e  legal perspec tive  does  th is  becom e a p p a re n t, b u t  even  
from  th e  a p p ro a c h e s  o f o th e r  d isc ip lines. T h u s  A r th u r  C. 
C larke, th e  no ted  fu tu r is t , w ith  th e  v ision  th a t  h a s  e n ab led  
h im  to b rin g  h igh  sc ience  to th e  serv ice of h u m a n ity , p u t  
h is  finger on  th e  p rec ise  legal p rob lem  we a re  c o n sid e rin g  
w hen  he observed: “th e  sm all In d ia n  O cean  Islan d  . . . 
p rov ides tex tbook  exam ples  of m an y  m o d e m  d ilem m as: 
d e v e lo p m e n t  v e r s u s  e n v ir o n m e n t”, a n d  p r o c e e d s  
im m edia te ly  to re c a p itu la te  th e  fam o u s  se rm o n , a lread y  
refe rred  to, re la tin g  to  th e  t ru s te e s h ip  of lan d , observ ing , 
“For a s  King D evanam piya  T issa  w as  told th re e  c e n tu r ie s  
before th e  b ir th  of C h rist, we a re  its  g u a rd ia n s  - not its  
ow ners. ” T he ta s k  of th e  law is to  con v ert s u c h  w isdom  in to  
p rac tic a l te rm s . . . ” r

I have  n o t b een  ab le  to  find th e  se rm o n  refe rred  to. 
How ever T issa , w ho d ep en d ed  on  th e  s u p p o r t  of E m p ero r 
A soka, a n d  even  ad d e d  to  h is  n a m e  th e  title  of h is  p a tro n , 
“D evanam piya", w ould  have  h a d  little  o r no  h e s ita tio n  in  
accep tin g  th e  advice of A soka’s em issa ry , M ah inda . T he 
su b je c t of lan d  te n u re  in  Sri L anka , in c lu d in g  th e  s ta tu s , 
c la im s, a n d  r ig h ts  of th e  M onarch  w ith  reg a rd  to th e  soil, is a n  
ex trem ely  com plex  one  a s , for in s ta n c e , th e  d e b a te s  on  v a rio u s  
m a tte rs  be tw een  H.W. C o d ring ton  a n d  J u l iu s  de L anero lle  
show ed. (See Journal o f  the R oyal A sia tic  Society (Ceylon
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Branch). VoL XXXIV, P.199 sq., P.220 sq., P.226 sq.) For the  
p re se n t lim ited  p u rp o se , w h a t I do w ish  to  po in t o u t is th a t  
th e re  is ju s tif ica tio n  in  looking a t  th e  co n cep t of ten u re , n o t a s  
a  th in g  in  itself, b u t  r a th e r  a  w ay of th in k in g  a b o u t r ig h ts  an d  
u sa g es  a b o u t lan d . H.W. C odring ton , Ancient Land Tenure and 
Revenue in Ceylon, p p .5 -6 , refe rs  to  th e  fac t th a t  th e  King w as 
bhupati or bhupala - ‘lord of th e  e a r th ’, ‘p ro tec to r of th e  e a r th ’ 
- ‘lo rd  - adhipati - o f th e  fields of a ll’. He q u o te s  M oreland w ith 
app rova l in  s u p p o rt  of th e  view th a t  a t  first, th e  q u es tio n  of 
‘o w n ersh ip ’ w as o f little  o r  no  significance. M oreland w rote as  
follows: “T rad itiona lly  th e re  w ere two p a rtie s , a n d  only two, to 
be  ta k e n  in to  acco u n t; th e se  p a rtie s  w ere th e  ru le r  a n d  the  
su b jec t, a n d  if a  su b je c t occup ied  lan d , he  w a s  requ ired  to  pay 
a  s h a re  o f i ts  g ro ss  p ro d u ce  to  th e  ru le r  in  r e tu rn  for the  
p ro tec tio n  h e  w a s  e n titled  to  receive. It will b e  observed  th a t  
u n d e r  th is  sy s tem  th e  q u e s tio n  of ow n ersh ip  of lan d  does not 
arise: th e  sy s tem  is in  fac t a n te c e d e n t to  th a t  p ro cess  of 
d ise n tan g lin g  th e  co n cep tio n  of p riva te  r ig h t from  political 
a lleg iance w h ich  h a s  m ad e  so  m u c h  p ro g ress  d u r in g  th e  la s t 
c e n tu iy , b u t  is  n o t even  now  fully accom plished  . . .” Later, 
g ran te es , in  gen era l, it seem s w ere given th e  en joym en t of 
la n d s  for se rv ices ren d e re d  o r to  be  ren d e re d  in  co n sid e ra tio n  
of th e ir  ho ld ings, o r la n d s  w ere given for p io u s a n d  pub lic  
p u rp o se s  u n re la te d  to  a n y  re tu rn . For th e ir  p a rt, g ran tees  
w ere u n d e r  a n  ob liga tion  to  m ake  p ro p er u se  of th e  lan d s  
c o n s is te n t w ith  th e  g ra n t or, in  defau lt, su ffe r th e ir  loss or 
in c u r  p en a ltie s .

T he p u b lic  t r u s t  d o c trin e , relied  u p o n  by lea rn ed  co u n se l 
on  b o th  s ides, s ince  th e  d ec is io n  in  Illinois Central R. Co. v. 
IUinois131, com m encing  w ith  a  recogn ition  o f pub lic  r ig h ts  in  
n av iga tion  a n d  fish ing  in  a n d  com m erce  over c e rta in  w aters , 
h a s  b een  ex ten d ed  in  th e  U n ited  S ta te s  o n  a  c a se  by  c a se  b asis . 
N everthe less , in  m y view, it is  co m p ara tiv e ly  res tric tiv e  
in  scope a n d  I sh o u ld  p refe r to  c o n tin u e  to look a t  o u r  
re so u rc e s  a n d  th e  en v iro n m en t a s  o u r  a n s c e s to rs  did , a n d  o u r 
co n te m p o ra rie s  do, recognizing  a  s h a re d  responsib ility .
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T he C o n s titu tio n  today  recognizes d u tie s  b o th  o n  th e  
p a r t  of P a rliam en t a n d  th e  P re s id e n t a n d  th e  C ab in e t of 
M in iste rs  a s  well a s  d u tie s  on  th e  p a r t  o f “p e rs o n s ”, in c lu d in g  
ju r is tic  p e rso n s  like th e  5th a n d  7th re sp o n d e n ts . A rticle 27(14) 
s ta te s  th a t  “T he S ta te  sh a ll  p ro tec t, p rese rv e  a n d  im prove th e  
en v iro n m en t for th e  benefit _of th e  co m m u n ity .” A rticle 28(f) 
s ta te s  th a t  th e  exercise  a n d  en joym en t of r ig h ts  a n d  freedom s 
(su ch  a s  th e  5 th a n d  7th re sp o n d e n ts  c la im ed  in  lea rn ed  
c o u n se l’s  su b m iss io n s  o n  th e ir  b e h a lf  to  p ro tec tio n  u n d e r  
A rticle 12 o f th e  C o n s titu tio n  re la tin g  to  e q u a l p ro tec tio n  o f th e  
law) “is in se p a rab le  form  th e  p e rfo rm an ce  of d u tie s  a n d  |l 
ob liga tions, a n d  acco rd ing ly  it is th e  d u ty  o f every  p e rso n  in  S ri f\ 
L an k a  to  p ro tec t n a tu re  a n d  conseryg-its r ic h e s ,”

T he loose u s e  of legal te rm s  like “t r u s t” a n d  “t ru s te e ”, is 
a p t, a s  th is  ca se  h a s  show n , to  lead  to  fa llac ious reaso n in g . 
Any q u e s tio n  of th e  legal ow n ersh ip  o f th e  n a tu ra l  re so u rc e s  o f 
th e  S ta te  be ing  v ested  in  th e  E xecutive to  be  held  o r u se d  for 
th e  benefit o f th e  people in  te rm s  o f th e  C o n s titu tio n  is  a t  le a s t 
a rg u a b le . T he E xecu tive d o es  hav e  a  s ig n ifican t ro le in  
re so u rc e  m an a g e m e n t con ferred  by law , yet, th e  m a n a g e m e n t 
of n a tu ra l  re so u rc es  h a s  n o t b e e n  p laced  exclusively  in  th e  
h a n d s  of th e  E xecutive. T he exerc ise  of E xecutive pow er is 
s u b jec t to ju d ic ia l review . M oreover, P a rlia m e n t m ay, a s  it h a s  
clone o n  m an y  o ccasio n s, leg isla te  o n  m a tte rs  co n c ern in g  
n a tu ra l  reso u rc es , a n d  th e  C o u rts  have  th e  ta s k  of in te rp re tin g  
s u c h  leg isla tion  in  giving effect to  th e  will of th e  people a s  
e x p ressed  by P arliam en t.

In  a n y  event, th e  is s u e  before m e is n o t th e  q u e s tio n  
w h e th e r  th is  C ou rt o r th e  “G o v ern m en t” is a  “tru s tee " , a n d  
w h e th e r  th e re  h a s  b e e n  a  b re a c h  of tru s t ,  b u t  w h e th e r  in  th e  
c irc u m s ta n c e s  of th e  in s ta n t  c a se  th e  r ig h ts  of the  p e titio n e rs  
g u a ra n te e d  by A rticles 12(1), 14(l)(g) a n d  14(l)(h) of th e  
C o n s titu tio n  have b een  v io lated . A nd in  th a t  reg a rd  the  
ju r is d ic tio n  of th is  C o u rt is p u t  beyond  a n y  d o u b t by A rticle 
126(1) o f th e  C o n s titu tio n  w h ich  s ta te s , am o n g  o th e r  th in g s ,
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th a t  th e  S u p rem e  C ourt h a s  “sole a n d  exclusive ju risd ic tio n  to 
h e a r  a n d  d e te rm in e  a n y  q u e s tio n  re la tin g  to  th e  in fringem ent 
o r im m in e n t in fringem en t by  executive o r adm in is tra tiv e  
a c tio n  of an y  fu n d a m e n ta l r ig h t . . T he C ourt is n e ith e r 
a s su m in g  a  ro le a s  “tru s te e ” n o r  u su rp in g  th e  pow ers of any  
o th e r  o rg an  of G overnm ent. It is d isch a rg in g  a  d u ty  w h ich  h a s  
in  th e  c le a re s t te rm s  b een  e n tru s te d  to  th is  C ourt, an d  th is  
C o u rt a lone , by Article 126(1) of th e  C o n stitu tio n .

L earned  co u n se l for th e  5th a n d  7 th re sp o n d e n ts  su b m itted  
th a t ,  b e ing  a n  alleged “p u b lic  in te re s t litiga tion” m atte r , it 
sh o u ld  n o t b e  e n te r ta in e d  u n d e r  p rov isions of the  C o n stitu tio n  
a n d  sh o u ld  be  re jected . I m u s t confess su rp rise , for the  
q u e s tio n  o f ‘p u b lic  in te re s t litiga tion ’ really  involves q u es tio n s  
of s tan d in g  a n d  n o t w h e th e r  th e re  is  a  ce rta in  k ind  of 
recognized  ca u se  o f  action. T he C o u rt is concerned  in  the  
in s ta n t  c a se  w ith  th e  co m p la in ts  of ind iv idual pe titioners . O n 
th e  q u e s tio n  of s ta n d in g , in  m y view, th e  petitioners , a s  
in d iv id u al citizens, have  a  C o n s titu tio n a l righ t given by Article 
17 re a d  w ith  A rticles 12 a n d  14 a n d  Article 126 to be before th is  
C ourt. They a re  n o t d isqualified  b e c a u se  it so h a p p e n s  th a t  
th e ir  rig h ts  a re  linked  to th e  collective r ig h ts  of the  c itizenry  of 
S ri L an k a  - r ig h ts  th ey  s h a re  w ith  th e  people of Sri L anka. 
M oreover, in  th e  c irc u m s ta n c e s  of th e  in s ta n t  case , s u c h  
collective rig h ts  provide th e  co n tex t in  w h ich  th e  alleged 
in frin g em en t o r im m in e n t in frin g em en t o f-th e  p e titio n e rs ’ 
fu n d a m e n ta l r ig h ts  o u g h t to  be  considered . It is in  th a t  
co n n e c tio n  th a t  th e  con fiden t ex p ec ta tio n  (trust) th a t  th e  
E xecu tive will a c t  in  acco rd a n ce  w ith  th e  law  a n d  accoun tab ly , 
in  th e  b e s t  in te re s ts  of th e  people of Sri L anka, inc lud ing  the  
p e titio n e rs , a n d  fu tu re  g e n e ra tio n s  o f S ri L an k an s, becom es 
re levan t.

MAY THE SEVEN PETITIONERS JOIN IN A SINGLE 
APPLICATION?

L earned  co u n se l for th e  5 th a n d  7th re sp o n d e n ts  su b m itte d  
th a t  “severa l p e titio n ers  c a n n o t jo in  in  one ap p lica tio n  in
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te rm s  of Article 126 of th e  C o n s titu tio n .” A dm ittedly , Article 
126(2) re fe rs  to  “a n y  p e r s o n ”, “s u c h  p e r s o n ” a n d  “h e  
m ay  h im s e lf . However, th e  C o u rt h a s  n o t c o n s tru e d  th e se  
p h ra s e s  so a s  to  p rec lu d e  the  jo in in g  o f severa l p e titio n e rs  
w here  th e ir  in d iv idual r ig h ts  a re  b a se d  o n  th e  sam e  alleged 
c irc u m stan c e s ; in  fact, th e  p rac tice  of th e  C o u rt p o in ts  in  th e  
o th e r  d irection . I therefo re  hold  th a t  th e  p e titio n e rs  a re  n o t 
n o n -su ite d  o n  th e  g ro u n d  of m isjo inder. •

IS THE APPLICATION OUT OF TIME?

The re sp o n d e n ts  su b m itte d  th a t  th e  ap p lic a tio n  m u s t  
be  re jected , s in ce  it h a s  b een  m ad e  o u t of tim e. How ever, no  
in d ica tio n  w as  given by  th e  re s p o n d e n ts  o f th e  d a te  from  w h ich  
th e  period  of one  m o n th  specified  by  A rticle 126(2) is  to  be 
reckoned . T he re sp o n d e n ts  a t  th e  sam e  tim e m a in ta in  th a t  
th e re  c a n  b e  no  c o m p la in t o f a n  in frin g em en t o r im m in e n t 
in frin g em en t of r ig h ts  “u n le s s  a n d  u n til  th e  D evelopm ent P lan  
is in  p lace”, for it is th a t  d o c u m e n t w h ic h  w ou ld  show  w h a t 
righ ts , if any , have  b e e n  o r a re  a b o u t to  be  in fringed . If th e re  
h a s  been  no  in frin g em en t o r im m in e n t in frin g em en t, it seem s 
to m e th a t  th e  re s p o n d e n ts  a re  en titled  to  call for th e  d ism issa l 
of th e  p e titio n  on  th e  g ro u n d  th a t  th e  p e titio n e rs  have  failed to 
e s ta b lish  th e ir  case . It c a n n o t, how ever, be  m a in ta in e d  th a t  
th e  p e titio n  is too la te , u n le s s  it is conceded  th a t  th e  c a se  w as  
ripe o r m a tu re  for hea rin g . T he p e titio n  c a n n o t be  p re m a tu re  
a n d  too la te  a t  th e  sam e  tim e, for th e  la t te r  p o s itio n  a s s u m e s  
th a t  a lth o u g h  th e  m a tte r  w a s  ripe  o r m a tu re  for c o n s id e ra tio n , 
th e  p e titio n e r  failed to  a c t  w ith in  th e  p re sc rib e d  tim e. A 
s u b s ta n t ia l  p a r t  of th e  re s p o n d e n ts ' c a se  w a s  b a sed  on  th e  
su b m iss io n  th a t  th e  p e titio n e rs ' c a se  w a s  p re m a tu re  a n d  
“c o n je c tu ra l”. I sh a ll d ea l w ith  th e  r e s p o n d e n ts ’ su b m is s io n s  
in  th a t  reg a rd  la te r  on . B u t for th e  p re s e n t, in  d ea lin g  w ith  
th e  th re sh o ld  q u e s tio n  of w h e th e r  th e  p e titio n  is o u t of tim e, 
w h a t I have  a lread y  s ta te d  a n d  w h a t I sh a ll s ta te  in  th e  n ex t 
p a ra g r a p h ,  s h o u ld , I th in k , b e  s u ff ic ie n t  to  m e e t th e  
su b m iss io n  of th e  re s p o n d e n ts .
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In  ad d itio n  to  po in tin g  o u t th e  in c o n s is te n t positions of 
th e  re sp o n d e n ts  o n  th e  q u e s tio n  u n d e r  considera tion , nam ely, 
w h e th e r  th e  p e titio n  w a s  o u t of tim e, th e  p e titio n ers  explained  
th a t  th e re  w as  co n sid e rab le  u n c e rta in ty  a b o u t th e  s ta tu s  of 
th e  p ro jec t in  q u es tio n , w ith  “in co n s is te n t s ig n a ls” being  given 
by th e  G overnm en t form  tim e to tim e on  th a t  m a tte r , b o th  in 
re sp o n se  to  p u b lic  p ro te s ts , a n d  critica l o b se rv a tio n s  from  
sc ie n tis ts , in c lu d in g  th o se  of th e  N ational Science F o u nda tion  
in  th e ir  rep o rt to  th e  M in ister of Science a n d  Technology in 
J u ly  1999. T he M in ister h a d  a sk ed  th e  N ational Science 
F o u n d a tio n  for advice, a n d  hav ing  regard  to th e  observa tions 
m ad e  by th e  F o u n d a tio n , it w as  n o t u n re a so n a b ly  expected 
th a t  th e  G overnm en t w ould  n o t proceed  w ith  th e  project. T here 
w as  s u c h  u n c e r ta in ty  a b o u t th e  m a tte r , th a t  it m igh t have 
b een  p re m a tu re  for th e  p e titio n e rs  to  com e in to  C ourt earlier, 
However, w h e n  a  n ew sp a p e r report, (D ocum ent P.13) d a ted  
th e  2 6 th of S e p tem b er 1999, a n n o u n c e d  th a t  th e  p roposed  
a g reem en t re la tin g  to th e  p ro ject, w h ich  h a d  been  in itia lled  in 
1997, following n eg o tia tio n s  th a t  h a d  gone on  since  1994, w as 
expected  to  be  s igned  w ith in  two m o n th s , th e  p e titio n e rs  filed 
th e ir  p e titio n  o n  0 8  O c to b er, 1999. T he im p e n d in g  or 
th re a te n in g  d a n g e r  of th e  v io lation  of th e  p e titio n e rs ’ righ ts  
rea c h e d  a  su ffic ien t fu lln e ss  on  th e  2 6 th of S ep tem b er 1994.

In  th e  c irc u m s ta n c e s , I hold  th a t  th e  ap p lica tio n  w as 
filed in  tim e w ith in  th e  m ean in g  of Article 126(2) of the  
C o n stitu tio n .

LEAVE TO PROCEED WAS FOR INFRINGEMENT NOT FOR 
IMMINENT INFRINGEMENT.

T he p e titio n e rs  w ere  g ra n te d  leave to proceed  for the  
alleged infringem ent of A rtic les 12(1), 14(l)(g) an d  14(l)(h) and  
n o t for th e  alleged im m in e n t in fringem en t of th e ir  righ ts . The 
fac t th a t  leave to  p roceed  w as  g ran te d  for “in frin g em en t” does 
n o t p rec lu d e  th e  C o u rt from  c o n sid e rin g  w h e th e r  th e re  w as  a n  
im m inent infringement, for om ne m qjus continet in s e  m inus - 
th e  g re a te r  co n ta in s  th e  less. T h is  C ourt, h av ing  g ra n te d  leave
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to p roceed  for th e  alleged in frin g em en t of a  fu n d a m e n ta l righ t, 
a n d  th e re b y  be ing  em pow ered  by th e  C o n s titu tio n  to  do  th e  
m ore  im p o rta n t a c t of c o n sid e rin g  w h e th e r  a n  in frin g em en t 
h a d  ta k e n  place, c a n n o t b e  d e b a rre d  from  do ing  th e  le ss  
im p o rta n t th in g  of co n sid e rin g  w h e th e r  th e re  is  a n  im m in e n t 
in fringem en t, for non debt cui plus licet quod minus est non 
licere o r  a s  it is so m etim es ex p ressed , cui licet quod majus non 
debt quod minus est non licere - a  d o c trin e  fo u n d ed  o n  com m o n  
se n se , a n d  of genera l ap p lica tio n .

THE ALLEGED IMMINENT VIOLATION OF ARTICLES 
14(1)(G) A im  14(1)(H) OF THE CONSTITUTION.

A rticle 14(l)(g) of th e  C o n s titu tio n  s ta te s  th a t  every c itizen  
is  en titled  to  th e  freedom  to engage by  h im se lf  o r in  a sso c ia tio n  
w ith  o th e rs  in  an y  law ful o c c u p a tio n , p ro fess ion , tra d e , b u s i 
n e s s  o r e n te rp rise . A rticle 14(l)(h) s ta te s  th a t  every c itizen  is 
en titled  to  th e  freedom  of m o v em en t a n d  of ch o o sin g  h is  
re s id en ce  w ith in  Sri L anka . T he p e titio n e rs  a re  c itizen s  o f Sri 
L an k a  a n d  re s id e n ts  o f  th e  a re a  ca lled  E ppaw ela  in  th e  
A n u ra d h a p u ra  D istric t in  th e  N orth  C e n tra l Province. T he firs t 
to  fifth  p e titio n e rs  a re  la n d  o w n ers  a n d /o r  p a d d y  a n d  d a iry  
fa rm ers  in  th e  E ppaw ela  a re a . T he s ix th  p e titio n e r  is  a  te a c h e r  
a n d  th e  ow ner of a n  e x te n t o f co c o n u t lan d  in  th e  E ppaw ela  
a re a . T he firs t to  s ix th  p e titio n e rs  s ta te  th a t  th ey  a re  in  d a n g e r  
o f lo sing  the  w hole o r  som e p o rtio n  o f th e ir  la n d s  a n d  
th e ir  m e a n s  of livelihood if th e  p ro p o sed  m in ing  p ro jec t is 
im p lem en ted . T he se v e n th  p e titio n e r  is  th e  V ih a ra d h ip a th i of 
th e  G a lk a n d a  P u ra n a  V ih a ray a  w h ere  h e  h a s  res id ed  for over 
3 5  y ea rs . He s ta te s  th a t  th e  V ih a ray a  a n d  th e  p a d d y  la n d s  th a t  
s u s ta in  it a re  in  d a n g e r  of b e in g  d es tro y ed  if th e  p ro p o sed  
m in in g  p ro jec t is  im p lem en ted . T he p e titio n e rs  co m p la in  of 
a n  im m in e n t in fr in g e m e n t o f th e ir  fu n d a m e n ta l  r ig h ts  
g u a ra n te e d  by  A rtic les 14(l)(g) a n d  14(l)(h).

THE AREA AFFECTED

T he p e titio n e rs ’ st&te th a t  th e  in itia l ex p lo ra tio n  a re a  will 
be  5 6  sq u a re  k ilo m etres  w ith  -a te n  k ilom etre  b u ffe r zone  on



262 Sri Lanka Law Reports 12000} 3 Sri L.R.

e a c h  side, b ring ing  to  a b o u t 8 0 0  sq u a re  k ilom etres the  a rea  
po ten tia lly  affected. T hey s ta te  th a t  a b o u t 2 ,6 0 0  fam ilies 
o r 12 ,000  p e rso n s , in c lu d in g  them selves, a re  likely to be 
p e rm a n en tly  d isp laced  from  th e ir  h o m es a n d  lands.

T h e re  a re  on ly  se v en  p e rs o n s  w ho  hav e  filed th is  
app lica tion ; b u t  it m u s t  now  becom e c learer w hy I sa id  th a t  
th e ir  claim s  w ere linked  to  th e  collective r ig h ts  of o th e rs  an d  
th a t  fhe  alleged in fringem en t of th e  p e titio n e rs’ ind iv idual 
r ig h ts  n eed  to  be view ed in  th e  con tex t of th e  r ig h ts  g u a ra n tee d  
to  th e m  n o t only a s  falling w ith in  th e  m ean in g  of “all persons", 
a s  for in s ta n c e  w ith in  th e  m ean in g  of Article 12(1) of the  
C o n stitu tio n , b u t  in  p a rtic u la r  a s  m em b ers  of th e  citizenry  of 
S ri L anka.

T he n eg o tia tin g  com m ittee  a p p o in ted  by th e  P residen t 
s ta te s  in  its  rep o rt to  th e  P re sid e n t (P.4 a t P.5) th a t  “the  
ex p lo ra tio n  a re a  will cover app rox im ate ly  56 sq. m iles (sic.) 
of lan d  s itu a te d  in  E ppaw ela  in  th e  A n u ra d h a p u ra  D istrict", 
a n d  th a t  th e  B uffer Zone A rea “will com prise  of a  land  
a re a  ex ten d in g  to  10 k ilom etres  from  th e  b o u n d a rie s  of th e  
ex p lo ra tio n  a rea ."  T h a t is a  m islead in g  s ta te m e n t, for in  te rm s 
o f th e  A greem ent th e  “exp lo ra tion  a re a ” is far in  excess of 
56  sq. m iles. Indeed , a s  we sh a ll see, th e  P re s id e n t’s  com m ittee  
a c ce p ts  th e  fact th a t  th e  ex p lo ra tio n  a re a  w as n o t abso lu te ly  
lim ited  to  56  sq. m iles: It w as  c o n tra c tu a lly  e lastic  an d  
ex tendab le .

I ag ree  w ith  lea rn ed  C o u n se l for th e  re sp o n d e n ts  th a t  
th e re  is a s  ye t no  “A greem ent" stricto sensu . Article 2.1 
of th e  p ro p o sed  M ineral In v es tm e n t A greem ent, som etim es 
h e re in a f te r  referred  to  for th e  sa k e  of convenience, a s  the  
“A greem en t”, d esc rib in g  th e  “b a s ic ” r ig h ts  of th e  C om pany, 
s ta te s , inter alia, a s  follows: “W ith o u t lim ita tion  on  th e  o th er 
r ig h ts  con ferred  on  th e  C om pany  by  th is  A greem ent, the  
C om pany  sh a ll have, a n d  th e  G o v ern m en t he reby  g ra n ts  to the  
C om pany , su b je c t to th e  o th e r  te rm s  a n d  co n d itio n s  specified 
in  th is  A greem ent, th e  sole a n d  exclusive righ t (a) to  se a rc h  
for a n d  exp lore  for p h o sp h a te  a n d  o th e r  m in e ra ls  in  the
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E xplo ra tion  A rea . . .  (b) to  c o n d u c t p ilo t o r te s t  o p e ra tio n s  a s  
a p p ro p ria te  a t  a n y  lo ca tio n  w ith in  th e  C o n tra c t A rea  (w ithou t 
lim iting  th e  C om pany’s  o p tio n  of c o n d u c tin g  s u c h  p ilo t o r te s t  
o p e ra tio n s  en tire ly  o r  p a rtia lly  a t  o th e r  locations); (c) to  
develop a n d  m in e  u n d e r  M ining L icences a n y  p h o s p h a te  
d e p o s it  ( in c lu d in g  p h o s p h a te  m in e ra ls  a n d  A s s o c ia te d  
M inerals) found  in  th e  E x p lo ra tio n  A rea . . . "

A rticle 1 of th e  A greem en t de fines  “E x p lo ra tio n  A rea” a s  
“th a t  c e rta in  a re a  o f la n d  w h ic h  fo rm s p a r t  of th e  C o n tra c t A rea 
a n d  w h ich  in itia lly  covers ap p ro x im ate ly  5 6  sq . vk m s. of 
lan d  a n d  is  se t fo rth  a n d  d escrib ed  a s  th e  E x p lo ra tio n  A rea 
on  A nnexes “B - l ” a n d  “C - l ” h e re to  in  re sp e c t of w h ic h  
E xp lo ra tion  L icences hav e  b e e n  issu e d  u n d e r  th e  A ct to  L an k a  
P h o sp h a te  a n d /o r  G eo R eso u rces  L an k a  (Pvt.) L td ., a s  s u c h  
a re a  m ay  be  red u c e d  o r ex ten d ed  a s  specifically  p rov ided  for 
in  th is  A greem en t.” “E x p lo ra tio n ” is  defined  in  th e  A g reem en t 
a s  “th e  s e a rc h  for a p a ti te  a n d  o th e r  p h o s p h a te  m in e ra ls  u s in g  
geological, geophysica l, a n d  geochem ica l m e th o d s  a n d  by  bore  
ho les, te s t  p its , t re n c h e s , su rfa c e  o r u n d e rg ro u n d  h e a d in g s , 
d rif ts  o r tu n n e ls  in  o rd e r  to  locate  th e  p re se n c e  of econom ic 
a p a tite  o r o th e r  p h o s p h a te  m in e ra l d e p o s its  a n d  to  find  o u t 
th e ir  n a tu re ,  s h a p e  a n d  g rad e , a n d  th is  te rm  in c lu d e s  
“A dvanced  E x p lo ra tio n ” in  te rm s  o f th e  M ining  (Licensing) 
R e g u la tio n s , No. 1 o f 1993 . T h e  v e rb  “e x p lo re ” h a s  a  
c o rre sp o n d in g  m e a n in g .”

The v a rio u s  ac tiv ities  falling  w ith in  th e  de fin itio n  o f 
“E x p lo ra tio n ” is, in  te rm s  of th e  A greem en t, n o t con fined  to  a n  
a re a  of 56  sq. km s. T h a t, in  te rm s  o f th e  d efin ition , is  th e  
a re a  covered  “in itia lly”, b u t  one th a t  m ay  be  “e x te n d e d  a s  
specifically  p rov ided  for in  th is  A g reem en t.” It is  s ta te d  in  
A rticle 2.1 o'f th e  A greem en t to be a  “b a s ic  r ig h t” o f the  
C om pany  “to  c o n d u c t p ilo t o r te s t  o p e ra tio n s  a s  a p p ro p r ia te  a t  
a n y  location w ith in  the C ontract A rea  w ith ou t limiting the  
C om pan y’s  option o f  conducting su ch  p ilo t or te s t  operations  
entirely or partia lly  a t o ther locations.” So, E x p lo ra tio n  m ay  
ex ten d  to  th e  C o n tra c t A rea. T he A greem en t de fin es  “C o n tra c t
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A rea” to  m ea n  “th e  la n d s  in c luded  w ith in  th e  E xploration  Area 
a n d  th e  P rocessing  A rea a s  inc luded  w ith in  th e  E xploration  
A rea a n d  th e  P ro cessin g  A rea a s  described  on  A nnexes “B - 1” 
a n d  “B -2” h e re to  a n d  dep ic ted  o n  th e  m a p s  se t forth  a s  
A nnexes “C -1” a n d  “C -2” he re to , w ith in  w h ich  th e  ac tiv ities of 
th e  e n te rp rise  a re  to  ta k e  p lace, a s  from  tim e to  tim e reduced  
o r ex ten d ed  in  acco rd a n ce  w ith  th is  A greem ent.” “P rocessing  
A rea” is defined  in  th e  A greem ent to  m ean  “th a t  ce rta in  a rea  
of lan d  w h ich  fo rm s p a r t  of th e  C o n trac t A rea a n d  w hich  is se t 
fo rth  a n d  d escrib ed  a s  th e  P rocessing  A rea on  A nnexes “B-2" 
a n d  “C -2” h e re to , a s  s u c h  a re a  m ay  be  am en d ed , revised or 
r e p la c e d  in  a c c o r d a n c e  w ith  th e  p ro v is io n s  o f th i s  
A greem ent, w h ich  a re a  m ay  be u se d  for p rocessing , sh ipp ing , 
dock ing , te rm in a llin g , s to rag e , s to ck p ilin g  a n d  all o th e r  
re la ted  ac tiv ities  a n d  o p e ra tio n s .” “Processing" is defined  in 
th e  A greem ent a s  “th e  c ru sh in g , benefica tion , co n c en tra tio n  
o r o th e r  tre a tm e n t of p h o sp h a te  m in e ra ls  a n d  A ssociated  
M inera ls by  physica l, chem ica l, or o th e r  p ro cess  in  connection  
w ith  th e  m a n u fa c tu re  of p ro d u c ts  b u t  do es  n o t inc lude  the  
sm eltin g  a n d  refin ing  of m eta ls . T he verb  “p ro ce ss” h a s  
a  co rre sp o n d in g  m e a n in g .”

T h u s , in  te rm s  of th e  A greem ent, th e  ac tiv ities falling 
w ith in  th e  defin ition  of “E x p lo ra tio n ”, m ay  tak e  p lace, n o t only 
w ith in  th e  5 6  sq. k m s ., n o t only w ith in  th e  “E xp lo ra tion  Area", 
b u t  a lso  w ith in  th e  “P ro cessin g  A rea” w h ich  even  in c lu d es  
T rincom alee. In  fact, th e  re p o rt of trie P re s id e n t’s C om m ittee 
s ta te s  a t  P .6  th a t  th e  “P ro cessin g  A rea will be  T rincom alee 
w here  th e  p ro ce ss in g  p la n t, w a re -h o u se , dock, te rm in a l an d  
sh ip p in g  a re  lo ca ted .”

It m igh t be n o ted  th a t  in  te rm s  of Article 2 .5 , if the  
P rocessing  A rea iden tified  a t  th e  tim e of th e  sign ing  of th e  
A greem ent w a s  fo u n d  to  be  u n s u ita b le  a fte r  th e  feasib ility  
s tu d y , th e  G o v ern m en t p ledges to  u s e  “its  b e s t e ffo rts” to  locate 
o th e r  la n d s  th a t  a re  su itab le .

A rticle 2 .4  of th e  M ineral In v es tm en t A greem ent s ta te s  a s  
follows: “N o tw ith stan d in g  th e  ex is ten ce  of th is  A greem ent an d
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th e  fac t th a t  th e  C om pany  will con tro l a  s ign ifican t a re a  of lan d  
for th e  exp lo ra tion  for a n d  possib le  deve lopm en t of p h o s p h a te  
m in era l d e p o sits  a s  a  re s u lt  o f  th is  A greem ent, th e  C om pany  
sh a ll rem a in  eligible to  app ly  for a n d  o b ta in  E xp lo ra tio n  a n d  
M ining L icences on  la n d s  o u ts id e  th e  E x p lo ra tio n  A rea . . .  In  
th e  even t th e  C om pany  do es  o b ta in  E x p lo ra tio n  a n d /o r
M ining L ic en c e s  covering la n d s  w ith in  th e  B uffer A rea s u c h
la n d s  sh a ll be  ad d ed  to  th e  E x p lo ra tio n  A rea a n d  tre a te d  in  a ll 
re sp e c ts  a s  p a r t  o f th e  E x p lo ra tio n  A rea (and  M ining A rea, if  a  
D evelopm ent P lan  is approved) a n d  a s  licences w h ic h  a re  
su b je c t to  th e  p rov isions o f th is  A greem en t.”

T he re p o r t  by th e  P re s id e n t’s C om m ittee  s ta te s :  “T he  
C om pany  will have, a  r ig h t to  ex te n d  th e ir  ac tiv ities  in to  th e  
buffer zone a s  well, if fo u n d  n ec essa ry . ” T here  is no  d efin ition  
in  th e  A greem ent of “B uffer Z one”, how ever, th e  re p o rt o f th e  
P re s id e n t’s C om m ittee  s ta te s  a t  P .6  th a t  “B uffer Z one A rea” 
“will com prise  a  lan d  a re a  ex te n d in g  to  10 k ilo m etres  from  th e  
b o u n d a rie s  of th e  ex p lo ra tio n  a re a . T he C om pany  will hav e  a  
rig h t to  ex ten d  th e ir  ex p lo ra tio n  a c tiv itie s  in to  th e  b u ffe r zone 
a s  well, if found  n e c e s sa ry .” Indeed , (1) s in ce  th e  “E x p lo ra tio n  
A rea” in  te rm s  of th e  A greem ent, a s  w e have  seen , e x te n d s  to 
th e  “P rocessing  A rea”, a n d  (2) s in ce  in  te rm s  of A rticle 2.1 of th e  
A greem ent it is acknow ledged  th a t  th e  C om pany  sh a ll hav e  th e  
“b a s ic ” r ig h t n o t only to  c o n d u c t p ilo t o r te s t  o p e ra tio n s  a t  an y  
loca tion  w ith in  th e  C o n tra c t A rea b u t  w ith o u t lim iting  th e  
C o m p an y ’s op tion  o f c o n d u c tin g  s u c h  pilo t o r te s t  o p e ra tio n s  
en tire ly  o r p a rtia lly  a t  o th e r  locations", th e  a re a  o f o p e ra tio n  
even  a t  th e  "E xp lo ra tion” s tag e  is very  v a s t indeed  a n d  
ex ten d ab le , in  te rm s  o f th e  A greem ent, in  “th e  C o m p an y 's  
op tion ." R eference is  m ad e  to  th e  re d u c tio n  o r e x te n s io n  of 
exp lo ra tion  o r P ro cessin g  A reas; how ever, re d u c tio n  in  te rm s  
of A rticle 6 .3  is a  m a tte r  for th e  C om pany  to decide. T he 
G overnm en t h a s  n o  sa y  in  th e  m a tte r . R egard less of m a p s  
d e m a rc a tin g  th e  “E x p lo ra tio n  A rea” d ra w n  on  th e  b a s is  of w h a t 
G overnm en t officials w ere g iven to u n d e rs ta n d , th e  te rm s  
of th e  A greem en t leave th e  a re a  of “E xp lo ra tion" w ide a n d  
p rac tica lly  u n re s tr ic te d . No ex p lo ra tio n  m ay  be co n te m p la ted
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in  a n y  a re a  o u ts id e  th e  a re a s  d em arca ted  in  th e  m aps, b u t  the  
te rm s  of th e  ag reem en t m ade  “E xploration  A rea” a t  lea s t an  
a rg u a b le  m a tte r . If th e  p roposed  ag reem en t is signed, it w ould 
leave th e  re so lu tio n  of a  d isp u te  on  th a t  m a tte r  to  be se ttled  by 
a rb itra tio n  in  te rm s  of A rticle xx of th e  A greem ent.

SETTLERS AND THE AFFECTED AREA

In  th e ir  final w ritten  su b m iss io n s  on  b eh a lf  of the  l st-3rt, 
6 th a n d  8 th re sp o n d e n ts , m ad e  a fte r th e  oral hearing , learned  
co u n se l su b m itte d  th a t  “D uring  th e  exp lo ra tion  period the  
in h a b ita n ts  of th e  a re a  will n o t be  d isp laced  n o r th e ir  lan d s  will 
be  a ffec ted .” A m ap  (D ocum ent x), p rep a red  by th e  D irector of 
th e  G eological Su rvey  a n d  M ines B u re a u  w as an n ex ed  to the  
s u b m iss io n s  u n d e r  th e  c ap tio n  “T he a re a  reserved  for m ineral 
ex p lo ra tio n s  u p  to  [the] 3 1 st Ju ly , 1999." T he m ap  is a m ap  of 
S ri L an k a  show ing  th re e  a re a s  of dem arca tion :

“(1) th e  a re a  of 56  sq. km . reserved  for th e  p roposed  p h o sp h a te  
pro ject;

(2) A reas rese rv ed  p rese n tly  for m in e ra l exp lo ra tions (8514 
sq. km .);

(3) T he a re a s  w here  de ta il ex p lo ra tio n s  have b een  carried  
o u t d u r in g  th e  p a s t  th re e  y e a rs  (1839 sq. km.). Neither 
an y com plain ts or d am age  to the environm ent have been  
rece ived  nor a n y  p e rso n  h as been  d isp la c e d  du e to 
exploration ac tiv itie s .” (The e m p h a s is  is m ine).

T h a t m a p  w as  n o t p ro d u ce d  u n til a fte r  th e  co n c lu sio n  of 
th e  o ra l su b m iss io n s . W hen  a n d  w hy  w as  it p rep a red ?  O n 
th e  b a s is  of D o cu m en t X, th e  D epu ty  So lic ito r-G enera l said: 
“O ne cou ld  see from  X’ th a t  th e  w hole of C hilaw  tow n h a s  been  
p a r t  of th e  exp lo ra tion  a re a  (sic.). T herefore, it is respectfu lly  
su b m itte d  th a t  no  h a rm  will o c cu r e ith e r  to th e  in h a b ita n ts  
of th e  a re a  o r to  th e  en v iro n m en t d u r in g  th e  exp lo ra tion  
period . In  th e  c irc u m sta n c e s , it is  resp ec tfu lly  u rged  th a t  the  
ap p lic a tio n  o f th e  p e titio n e r a t  th is  m o m en t is p re -m a tu re .”
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W hat is th e  fa te  of C hilaw  a n d  o th e r  a re a s  refe rred  to  in  
d o c u m e n t X? W as th e  ag e n d a  of th e  Geological S u rvey  a n d  
M ines B u re a u  m ad e  kn o w n  to th e  people o f th e  affected  a re a s?  
The D epu ty  S o lic ito r-G enera l h a s  n o t s ta te d  th a t  th e  peop le  of 
th e  a re a s  d e m a rc a te d  in  D ocum en t X have  b e e n  m ad e  aw are  
of th e  in te n tio n s  of th e  G eological Su rvey  a n d  M ines B u re a u , 
a n d , in  th e  c irc u m sta n c e s , h is  su b m iss io n s  th a t  th e  people 
living w ith in  th e  p ro p o sed  exp lo ra tion  a re a s  in  d o c u m e n t X 
have m ad e  no  p ro te s ts , a n d  th a t  th ere fo re  th e  p e titio n e rs  
c a n n o t ob ject to  ex p lo ra tio n  is u n s o u n d , for th ey  a re  n o t 
com parab le  s itu a tio n s . H as it b een  pub lic ly  a n n o u n c e d  th a t  
exp lora tion , a s  defined  in  th e  p ro p o sed  a g reem en t, will be 
ca rried  o u t in  C hilaw  a n d  o th e r  a re a s  sh o w n  in  D o cu m en t X?

In h is  affidavit, th e  1st re sp o n d e n t s ta te s , 4. (a) “T he 
a p a tite  d e p o s its  w ere d iscovered  in  1971 a n d  p a r t  of th e  
d eposit is to  th e  N orth  of th e  J a y a  G anga, w h ich  c o n s is t  of 
C row n la n d s  (sic.) only; (b) th e  a re a  to  th e  s o u th  of J a y a  G anga 
h a s  been  exc luded  from  th e  M ahaw eli S e ttlem e n t S ch em e a n d  
reserved  for th e  a p a ti te /P h o s p h a te  P ro ject in  view of th e  sa id  
discovery  in  1971. A ccordingly th e re  a re  no  legal se ttle m e n ts  
in  th e  a re a .” T h is, a s  we sh a ll see is flatly c o n tra d ic ted  by 
Article 17.3 of th e  p ro p o sed  a g reem en t w h ich  I have  q uo ted  
below. At th e  h ea rin g , he  p ro d u ced  a  m ap  th ro u g h  th e  D epu ty  
S o lic ito r-G eneral. W ith  h is  affidavit he  su b m itte d  a  P lan  of 
“th e  know n d e p o s its  a re a ” p rep a re d  by  th e  G eological Survey  
D e p a rtm en t a n d  s ta te d  th a t  th e  7 th p e titio n e r’s  tem ple  w as 
“n o t w ith in  th e  know n d ep o sit a rea ."

A cco rd in g  to  th e  m ap , th e re  do  n o t a p p e a r  to  be 
in h a b ita n ts  o n  w h a t is m ark ed  a s  th e  “K now n D eposit A rea” 
so u th  of w h a t is m ark e d  a s  th e  “K alaw eva R.B. M ain C hannel" , 
w h ich  th e  D ep u ty  S o lic ito r-G enera l confirm ed  is th e  J a y a  
G anga refe rred  to  by  th e  1st re sp o n d e n t. L earned  co u n se l, for 
th e  5 th a n d  7 th re sp o n d e n ts  a n d  th e  D epu ty  S o lic ito r-G enera l 
s ta te d  th a t  no  one  w as  living on  th e  rese rv e  a n d  th a t, therefo re , 
on  th e  k n o w n  d a ta , th e re  will be no  re location .
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However, th e  q u e s tio n  a s  fa r a s  th e  7 th p e titioner a n d  the  
o th e r p e titio n ers  a re  con cern ed  is  n o t w h e th e r th e ir  la n d s  were 
o n  th e  “k now n  d ep o sit a re a ”, b u t  w h e th e r they  w ere w ith in  the  
“E xp lo ra tion  A rea”, in c lu d in g  th e  a re a  so u th  of th e  J a y a  
G anga. H aving reg a rd  to  th e  G rid m ap  (P.6 a n d  5 R2), the  
p e titio n e rs ’ la n d s  a re  in  th e  follow ing s q u a re s  a n d  fall 
w ith in  th e  exp lo ra tion  a rea : 157332 (1st petitioner); 157329 
(2nd p e titioner); 1 5 7 3 2 9  (3rd petitioner); 1 5 7 3 2 7 /1 5 6 3 2 7  
(4th p e titio n er); 1 5 7 3 2 9  (5th pe titioner); 1 5 7 3 2 7 /1 5 8 3 2 7  
(6th petitioner); 157328  (7th petitioner).

T he  1st r e s p o n d e n t  su g g e s te d  th a t ,  in  view  of th e  
im p en d in g  p h o sp h a te  p ro ject, no  se ttle rs  w ere located  u n d e r  
th e  M ahaw eli p ro jec t in  th e  a re a  e a rm ark ed  for th e  p h o sp h a te  
pro ject. However, in  th e  m a p  fu rn ish ed  to u s , th e re  are 
“M ahaw eli S e ttle rs” w ith in  th e  d em a rca te d  “E xplo ra tion  Area" 
s o u th  of w h a t is  m a rk e d  a s  th e  “K alaw ew a M ain R.B. 
C h a n n e l”. Indeed , th e  m a p  it seem s h a d  b een  p rep a red  for 
th e  very p u rp o se  of iden tify ing  M ahaw eli S e ttle rs , w ho are  
ob v io u sly  n o t, a s  th e  1st r e s p o n d e n t  su g g e s te d , illegal 
o c c u p a n ts  of lan d s . T he c ap tio n  of th e  m ap  is “P h o sp h a te  
P ro jec t a t  E p p aw ela  - A rea falling  w ith in  sy s tem  ‘H’ of 
M ahaw eli P ro jec t.” A n o th er m ap  p ro d u ced  by th e  D eputy  
So lic ito r-G enera l - th e  “B uffer A rea M ap” - a  grid  m ap  - show s 
a n o th e r  “know n  D eposit” n o r th  of w h a t is m ark ed  a s  the  
“K alaw ew a M ain R.B. C h a n n e l.” W hen  th a t  m ap  is read  w ith  
th e  “P h o sp h a te  P ro ject a t  E ppaw ela  etc. M ap”, ‘M ahaw eli 
S e ttle rs ’ a p p e a r  to  be living in  th a t  a re a  a s  well.

L earned  co u n se l for th e  5 th a n d  7th re sp o n d e n ts  su b m itte d  
th a t  “th e re  a re  no  p e rso n s  living in  th e  E xp lo ra tion  A rea”, an d  
th a t  therefo re  th e re  will be  no  need  for re location , a n d  th a t  no 
V ih aray as , h o m es o r villages will be dam aged . He s ta te d  th a t  
“As a t  p re se n t in  te rm s  of th e  k now n  given rese rv es  an d  
in ferred  rese rv es  no  one  a t  a ll will be re located . U ntil th e  
feasib ility  rep o rt is d o n e  th e re  will be  no w ay a t  all in  finding 
o u t w h e th e r  in  te rm s  of th is  p ro jec t anybody  will be  re lo ca ted .”
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T he D epu ty  S o lic ito r-G eneral s ta te d  th a t  th e  ap p lica tio n  of th e  
p e titio n e rs  w as “p re m a tu re ”, for th e  d e p o s its  h a d  n o t b e e n  
identified  a n d  exp lo ra tion  h a d  n o t b e e n  com m enced . It w as  
only a fte r  th e  feasib ility  s tu d y  th a t  th e  p e rso n s  affected  a n d  
e x te n t of en v iro n m en ta l d am ag e  cou ld  be  a sse sse d .

From  th e  po in t o f view  of im m in e n t in frin g em en t a s  
d is tin g u ish e d  from  in frin g em en t th e ir  su b m iss io n s  a re  n o t 
su p p o rte d  by th e  ev idence p rovided  by  th e  m a p s  su b m itte d  
to  u s  especially  w h en  rea d  w ith  th e  defin ition  a n d  flexible 
d esc rip tio n  of “exp lo ra tion  a re a ” in  th e  A greem en t re fe rred  to  
above.

L earned  c o u n se l’s  su b m iss io n s , a s  well a s  th e  a s se r tio n s  
o f th e  1st re sp o n d e n t in  h is  affidavit, a re  a lso  a t  v a ria n ce  w ith  
th e  rep o rt of th e  P re s id e n t’s  C om m ittee . At p p .3 -4  o f th a t  
rep o rt, a tte n tio n  is d raw n  to  th e  fac t th a t  d u r in g  th e  firs t ro u n d  
of n e g o tia tio n s  c o n d u c te d  by th e  n e g o tia tin g  c o m m ittee  
p rev iously  ap p o in te d  by  th e  C ab in e t, o n e  o f th e  “m ajo r is s u e s ” 
th a t  h a d  to  be  d is c u s s e d  w ith  “lo ca l in s t i tu t io n s  a n d  
a u th o ritie s"  “re la ted  to  th e  re se ttle m e n t a n d  p a y m e n t of 
c o m p e n sa tio n  o f M ahaw eli s e tt le rs  p re se n tly  living in  th e  
ex p lo ra tion  a re a  iden tified  for th e  p ro je c t.” T he P re s id e n t’s 
C om m ittee  n o te s  th a t  “D isc u ss io n s  hav e  a lso  b een  he ld  w ith  
th e  M ahaw eli A u th o rity  o f S ri L an k a  a n d  will h e lp  to  d e te rm in e  
a n  ex p lo ra tio n  a re a  w h ic h  will le a s t  d is tu rb  th e  se ttle m e n ts . 
However, w here , re -se ttle m e n t h a s  to  ta k e  p lace  c o n se q u e n t to  
d isp lacem en t, a d e q u a te  c o m p e n sa tio n  will be  p a id  to  th e  
s e ttle rs  a n d  th e  c o s ts  will be  m e t by  th e  J o in t  V e n tu re  
C o m p an y .”

A rticle 17.3 of th e  p ro p o se d  a g re e m e n t acknow ledges b o th  
th e  fac t th a t  th e re  a re  s e tt le r s  s o u th  of th e  J a y a  G anga  a n d  th e  
fac t th a t  th ey  a n d  o th e r  p e rs o n s  m ay  be  affected  by  m in in g  
o p e ra tio n s . The A rticle sh o w s n o t on ly  th a t  th e  p e titio n e rs  a n d  
o th e rs  m ay  be  affected  b u t  th a t  if th ey  a re , th e  p a ra m o u n t 
c o n s id e ra tio n  will be  th e  in te re s ts  o f th e  C o m p an y  ra th e r  th a n  
th o se  o f th e  o c c u p a n ts  o f th e  affected  a re a s .
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17.3 “The Governm ent an d  the C om pany acknow ledge that 
ifMining is conducted within the portion o f  the Exploration Area  
lo ca ted  s o u th  of th e  M ahaw eli D istric t A u thority ’s  m ain  canal 
w h ich  flows th ro u g h  th e  E xp lo ra tion  Area, the occupants 
o f  such  land m a y 'b e  directly affected. O ccupied  a re a s  are  
in d ica ted  on  th e  m ap  is  a tta c h e d  h e re to  a n d  m ade  a p a r t  hereof 
a s  A nnex  “K”. To th e  ex ten t th a t  th is  a re a  is inc luded  w ith in  the  
M ining A rea a n d  co n s titu te s  p a r t  of th e  a re a  to be m ined  u n d e r  
th e  C om pany’s  D evelopm ent P lan  w h ich  is  approved  by the  
G o vernm en t in  a cco rd an ce  w ith  th e  p ro ced u res  se t forth  in  
A rticle VII, an d  the C om pany determ ines that it is n ecessary to 
relocate such  occupants in o rd er to  accom m odate  M ining su c h  
a re a , th e n  th e  C om pany  will pay  th e  c o s ts  of s u c h  re locations 
a n d  the G overnm ent w ill u se its b e s t efforts to facilita te  the 
relocation o f  a n y  inhabitants o f  such  land a s  requ ested  by  the 
C om pany in a  m anner which d o es  not create an  unduefinancial 
burden  on the C om pany or d e la y  the C om pan y’s  developm ent 
a n d  operation  o f  the Mining Area. The G overnm ent will a lso  use  
its b e s t efforts to coordinate w ith  the M ahaw eli Authority an d  
an y other G overnm ent authority having jurisd iction  over such  
lan ds in order to im plem ent such  relocations in  a n  orderly  a n d  
efficient m a n n e r , to  m inim ize o r e lim ina te  th e  se ttlem en t 
w ith in  th is  a re a , a n d  to cau se  the rem oval a t minimal cost to the 
C om pany  of s q u a tte rs  h av ing  no  legal o r p o ssesso ry  righ ts. In 
c o n n e c tio n  w ith  th e  foregoing, th e  G overnm en t sh a ll u se  all 
re a so n a b le  efforts to  m inim ize o r e lim ina te  th e  se ttlem en t 
w ith in  th is  a re a  of new  in h a b ita n ts  d u r in g  th e  te rm  of th is  
A greem ent.

A s to other p a r ts  o f  the Mining A rea  w h ere the Com pany  
determ in es th a t “rese ttlem en t” is n ecessary , the G overnm ent 
a n d  the C om pany ackn ow ledge th a t only sm a ll num bers o f  
p erso n s  inhabit su ch  lands. As to  th e se  o th e r  la n d s  w here  
relocation is de term in ed  to be n ecessa ry  b y  the Com pany, th e  
sa m e  re lo ca tio n  p rov isions a s  se t fo rth  above will app ly  an d  the 
G overnm ent will u tilize its b e s t efforts  to  m inim ize o r e lim ina te  
a n y  se ttle m e n t of p e rs o n s  o r fam ilies o n  s u c h  o th e r  la n d s  
d u r in g  th e  te rm  of th is  A greem ent.
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In  th e  even t th a t  th e  C om pany  w ish es  to  re locate  p e rso n s  
in  o ccu p a tio n  o r p o ssess io n  of p riva te  lan d  a n d  n o t w ith in  th e  
scope o f th e  re location  specifically  provided  for above in  th is  
sec tio n  17.3, s u c h  re location  sh a ll be  effected o n  te rm s  to  be 
agreed  be tw een  th e  C om pany  a n d  th e  ow ners o f s u c h  p riva te  
la n d .” (The e m p h a s is  is  m ine).

A part from  th e  M ahaw eli se ttle rs  in  th e  m ore  re c e n t 
v illages e s ta b lish ed  a s  p a r t  o f th e  M ahaw eli D evelopm ent 
S ystem  ‘H’ pro ject, th e re  a re  re s id e n ts  of n u m e ro u s  a n c ie n t 
v illages (p u ra n a g a m j, b o th  in  th e  “E xp lo ra tion  A rea” a n d  th e  
B uffer Zone. A dm ittedly, th e  s c a le o fd is p la c e m e n tw illd e p e n d  
on th e  feasib ility  s tu d y . T h a t d o es  n o t m e a n  th a t  a t  th e  p re s e n t 
tim e it c a n  be confiden tly  a s se r te d , a s  lea rn ed  c o u n se l for th e  
re sp o n d e n ts  did, th a t  no re lo ca tio n  will tak e  p lace , n o r c a n  it 
be d en ied  th a t  som e  d isp la c em e n t is likely, - a  co n c lu s io n , a s  
we have  seen , th a t  u n d e rs ta n d a b ly  tro u b le d  th e  n eg o tia tin g  
com m ittee  a p p o in ted  by th e  C ab in e t, a lth o u g h  th ey  seem  to 
have b een  p reoccup ied  w ith  th e  fa te  of th e  M ahaw eli se ttle rs .

PETITIONERS’ FEARS UNFOUNDED?

L earned  c o u n se l for th e  5 th a n d  7 th re sp o n d e n ts  a n a ly se d  
th e  A greem ent a n d  sa id  th e re  w ere  five s ta g e s 'in  th e  p ro ject: 
(a) exp lo ra tion ; (b) feasib ility  s tu d y ; (c) c o n s tru c tio n ; (d) 
opera ting ; (e) m ark e tin g . M ining, w h ich  cou ld  c a u se  dam age , 
he  sa id , “is  done only  a t  th e  o p e ra tin g  s ta g e ”. T here  w a s  
no need  to  feel an y  a p p re h e n s io n  a t  th e  E x p lo ra tio n  a n d  
Feasib ility  S tu d y  S tag es , w h ic h  is w h a t th e  sign ing  of th e  
p ro p o sed  A greem en t w ou ld  lead  to. It is on ly  w h e n  th e  
exp lo ra tion  a n d  feasib ility  s tu d y  a re  done , th e  ap p ro v a l of all 
th e  s ta tu to ry  au tho iiitie s  a re  o b ta in ed , a n d  th e  S e c re ta ry  
ac ce p ts  th e  feasib ility  rep o rt, th a t  th e  C om pany  will be 
p e rm itted  to p roceed  to  th e  c o n s tru c tio n  a n d  m in in g  p h a s e s  of 
th e  pro ject. E xp lo ra tion , h e  sa id , “only m e a n s  se a rc h  a n d  
lo ca tio n  of th e  p re s e n c e  of econom ic  a p a ti te  a n d  o th e r
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p h o sp h a te  m in era l d ep o sits  a n d  to  find o u t th e ir  n a tu re  and  
g rad e .” T he D epu ty  Solic itor-G eneral exp ressed  a  s im ilar view.

T he exp lo ra tion  co n tem p la ted  by th e  re sp o n d e n ts  m ay, 
p e rh a p s , be  of a  n o n -in tru s iv e  n a tu re . However, the  defin ition  
of “exp lo ra tion” in  th e  p roposed  A greem ent, a s  we have seen , 
in c lu d es  th e  se a rc h  for c e rta in  m inera ls , a n d  th e ir  location, 
n a tu re  a n d  g rade , inter alia, by m ak in g  “boreholes, te s t 
p its , tre n c h e s , su rface  or u n d e rg ro u n d  head ings, d rifts  or 
tu n n e ls .” M ining m ay  have com paratively  m ore dev asta tin g  
c o n seq u en ces , b u t  exp lo ra tion  c a n  scare ly  be sa id  to  be so 
h a rm le s s  a s  to c a u se  th e  o c c u p a n ts  o f th e  exp lo ra tion  a re a  no 
rea so n a b le  a p p re h e n s io n  of im m in en t h a rm  to th e ir  hom es 
a n d  lan d s . In  th e  c irc u m sta n c e s , th e  p e titio n e rs  ca n  h a rd ly  be 
b lam ed  for n o t s h a rin g  th e  op tim istic  su b m iss io n  of learned  
c o u n se l for th e  5 th a n d  7th re sp o n d e n ts  th a t  exp lora tion  “can  
do no  h a rm  w h a tev er to  an y o n e .”

T he p e titio n e rs  e x p ress  c o n cern  n o t only a b o u t th e  h a rm  
th a t  m ay  be  c a u se d  a t  th e  s tag e  of exp loration , b u t  a lso  a t  all 
s ta g e s  of th e  p ro jec t a n d  by  th e  total effect of th e  p ro ject a s  
d e sc rib ed  in  th e  p roposed  ag reem en t. A dm ittedly, th e re  is a s  
y e t no  form ally execu ted  ag reem en t. Yet, th e  d o cu m en t m ay 
h a v e  c a u s e d  r e a s o n a b le  a p p re h e n s io n  le a d in g  to  th e  
a p p lica tio n  of th e  p e titio n e rs , for (a) it h a s  b e e n  in itialled  afte r 
a  “fin a l ” ro u n d  of n eg o tia tio n s  be tw een  th e  p a rtie s  to a  
p ro p o sed  ag reem en t; a n d  (b) p rov ides for e a ch  a n d  every one 
o f th e  “five s ta g e s ” o f th e  p ro jec t refe rred  to  by learned  co u n se l 
for th e  fifth  a n d  se v en th  re sp o n d e n ts  in  h is  an a ly s is  of the  
A greem ent. T he p e titio n e rs ’ c a se  is th a t , in  th e  c irc u m stan c e s , 
th e  to ta lity  of th e  p ro p o sed  ag re e m e n t m u s t  be  conside red  in  
dec id ing  w h e th e r  th e re  is a n  im m in en t in fringem en t o f th e ir  
c o n s titu tio n a l righ ts .

T h e re  is  n o th in g  in  th e  p ro p o sed  a g reem en t th a t  s u p p o rts  
th e  view  th a t  th e  s ign ing  o f th e  p ro p o sed  ag reem en t will 
“on ly  re s u l t  in  exp lo ra tion  a n d  feasib ility  s tu d y .” It is a 
co m p reh en siv e , all e m b rac in g  d o cu m en t.
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THE PROPOSED ACTIVITIES UNDER THE AGREEMENT

F ollow ing  th e  e x p lo ra tio n  s ta g e  d u r in g  w h ic h  th e  
C om pany  will locate  th e  p re se n c e  o f econom ic a p a tite  o r o th e r  
p h o sp h a te  m in e ra l d e p o sits  a n d  find o u t th e ir  n a tu re , s h a p e  
a n d  g rade , a  s tu d y  w ould  be  m ad e  “to d e te rm in e  th e  feasib ility  
of com m ercially  developing th e  p h o sp h a te  d ep o sit o r  d e p o s its  
i d e n t i f i e d  b y  th e  C o m p a n y .” (A r tic le  7 .2 ) .  T h is  is  
to be followed by th e  c o n s tru c tio n  o f “th e  m ine , fertilizer 
p ro cess in g  p la n t a n d  a sso c ia te d  fac ilities .” (Article 8.1). A rticle 
9 .4  s ta te s  th a t  “T he E n te rp rise  facilities sh a ll in c lu d e , am o n g  
o th e r  th in g s , th e  m ine  a n d  re la te d  p ro cess in g  facilities, th e  
fertilizer p ro cess in g  p la n t a n d  a sso c ia te d  fac ilities a n d  m ay  
in clude  po rt facilities, rail, ro ad  a n d  p ipeline  t ra n s p o r ta tio n  
facilities, sto rage  facilities, c o m m u n ic a tio n  facilities, pow er 
su p p ly  a n d  d is tr ib u tio n  facilities, g y p su m  a n d  o th e r  w a s te  
d is p o s a l  f a c i l i t ie s ,  r e p a i r  a n d  m a in te n a n c e  f a c i l i t ie s  
tem p o rary  o r d es irab le  in  co n n e c tio n  w ith  th e  o p e ra tio n  o f th e  
E n te rp rise  . . . ” T he n e x t s tag e  is  th e  “o p e ra tin g  p e rio d ” w h e n  
m in ing  ta k e s  p lace. A rticle 9 .1  s ta te s : “As th e  c o n s tru c tio n  of 
th e  e n te rp rise  facilities a re  p rogressively  co m p le te d ,” th e  
C om pany  will “com m ence  th e  o p e ra tio n  of s u c h  facilities on  
th e  m in ing  a n d  p ro ce ss in g  a re a s  a n d  th e  c o n d u c t of a ll o th e r  
ac tiv ities co n tem p la ted  by th e  E n te rp r ise  a n d  sh a ll ach ieve  
com m ercial p ro d u c tio n  by  no  la te r  th a n  two y e a rs  following 
th e  en d  of th e  c o n s tru c tio n  period , a n d  th e  C om pany  sh a ll be 
au th o rized  to  c o n tin u e  s u c h  o p e ra tio n s  a n d  ac tiv ities  for th e  
d u ra tio n  of th e  o p e ra tin g  period , a s  long a s  th e  C om pany  
ab id es  by its  o b liga tions  u n d e r  th is  A greem en t a n d  A pplicable 
law .” “O p era tin g  P eriod” is defined  in  th e  A greem en t to  m e a n  
“th e  period  com m encing  on  th e  day  following th e  en d  of 
the  C o n s tru c tio n  Period a n d  c o n tin u in g  for so  long a s  th e  
C om pany  sh a ll co n tin u e  to  c o n d u c t o p e ra tio n s  w ith  re sp e c t to 
a n y  p h o sp h a te  m in e ra l rese rv e  w ith in  th e  E x p lo ra tio n  a n d /o r  
M ining A rea a n d , prov ided  th e  C om pany  h a s  n o t p e rm a n e n tly  
a b a n d o n e d  o r te rm in a te d  its  o p e ra tio n s  a n d  given no tice  
th ereo f to th e  S ecre ta ry , for a  period  of n o t le ss  th a n  25  y e a rs



274 Sri Lanka Law Reports [2000] 3 Sri L.R.

following th e  com m encem en t of C om m ercial P roduction , or 
s u c h  longer period a s  th e  S ecre tary , on  th e  w ritten  app lication  
o f th e  C om pany, m ay  approve." Finally, th e  p ro d u ct will be 
so ld  in  th e  m ark e t. T h is  is d ea lt w ith  in  Article X.

SUSTAINABLE DEVELOPMENT

In  th e  in tro d u c tio n  to  th e  p roposed  M ineral Investm en t 
A greem ent, it is s ta te d , “T he G overnm en t seek s  to advance  the  
econom ic developm en t of th e  people of Sri L anka a n d  to th a t  
en d  d es ire s  to  enco u rag e  a n d  p rom ote  th e  rational exploration  
a n d  developm en t of th e  p h o sp h a te  m in era l re so u rc es  of Sri 
L a n k a .” (The e m p h a s is  is  m ine.)

U n d o u b ted ly , th e  S ta te  h a s  th e  r ig h t to  exploit its  
ow n re so u rc es , p u r s u a n t ,  how ever to  its  ow n environm ental 
a n d  d ev e lo p m en t polic ies. (Cf. P rinc ip le  21 of the  U.N. 
S tockho lm  D ec lara tio n  (1972) a n d  P rincip le 2 of the  U.N. Rio 
De Ja n e iro  D ec lara tio n  (1992). R ational p lan n in g  c o n s titu te s  
a n  e s se n tia l tool for reconciling  an y  conflict be tw een  the  n eeds 
of developm en t a n d  th e  need  to p ro tec t an d  im prove the  
env ironm en t. (Principle 14, S tockho lm  D eclaration). H um an  
b e in g s  a re  a t  th e  c e n tr e  o f c o n c e rn s  for s u s ta in a b le  
developm ent. T hey a re  en titled  to a  h ea lth y  a n d  p roductive 
life in  h a rm o n y  w ith  n a tu re . (Principle 1, Rio De J a n e iro  
D eclaration). In  o rd er to  ach ieve su s ta in a b le  developm ent, 
e n v iro n m en ta l p ro tec tio n  sh a ll c o n s titu te  a n  in tegral p a r t  of 
th e  developm en t p ro ce ss  a n d  c a n n o t be conside red  in  iso la tion  
from  it. (Principle 4, Rio De J a n e iro  D eclaration). In m y view, 
th e  p roposed  a g re e m e n t m u s t  be co n sid e red  in  th e  light of th e  
foregoing p rinc ip les. A dm ittedly , th e  p rinc ip les  se t o u t in  the  
S tockho lm  a n d  Rio De J a n e iro  D eclara tion s  a re  n o t legally 
b in d in g  in  th e  w ay in  w h ich  a n  Act of o u r  P arlia m e n t w ouId j?e |) 
It m ay  be. It m a y b e  reg ard ed  m erely  a s j o l t  law ’. Nev erth e less , 
a s  a  M em ber of th e  U n ited  NationsTTHey could  h a rd ly  be 
ignored  by  S ri L anka. M oreover, th ey  w ould , in  m y view, be 
b in d in g  if th ey  have b e e n  e ith e r  ex p ressly  e n a c te d  or becom e
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a  p a rt of th e  dom estic  law  by  a d o p tio n  by  th e  su p e rio r  C o u rts  
of record  a n d  by  th e  S u p re m e  C o u rt in  p a r tic u la r , in  th e ir  
decisions.

D uring  th e  h ea rin g , lea rn ed  co u n se l for th e  5 th a n d  7 lh 
resp o n d en ts , su b m itte d  th a t  th e  p ro jec t m u s t  go ah ead ; 
b ecau se  th e  peop le  w ou ld  o th erw ise  “s ta rv e ”. In  h is  w ritte n  
s u b m is s io n s  h e  s ta te d  t h a t  a s  “t r u s te e  o f th e  n a tu r a l  
reso u rces  of th e  c o u n try  . . . th e  G o v ern m en t c a n n o t s it b a c k  
do no th ing . T h a t w ould  be  a  s in  o f o m iss io n  a n d  w ou ld  be a s  
su c h  a  b rea c h  of t r u s t  a s  if  th e  G o v ern m en t d id  a c t w rongly 
. . .  It is com m on g ro u n d  th a t  th e  ph o s p h a te  h a s  to be . 

f developed. All th e  e x p e rts  a re  ag reed  th a t  th e  p h o s p h a te  
^Cannot be p e rm itted  to  lie u n d e rg ro u n d ."

W hile, a s  I m u s t  o n  a c c o u n t o f i ts  e x trav ag an ce  re ject 
learned  c o u n se l’s c la im  th a t  peop le  w ould  “sta rve"  if th e  
project is n o t p roceeded  w ith , it m ig h t be p o in ted  o u t th a t  th e re  
seem s to be no  d isa g re e m e n t th a t  th e  p h o s p h a te  d ep o sit 
shou ld  be utilized. Indeed , a n  h y p o th es is  h a s  b e e n  a d v an ced  
th a t  the  E ppaw ela  d e p o s it w a s  n o t “d iscovered" in  1971, b u t  
w as know n to o u r  ru le rs  a n d  peop le  for th o u s a n d s  of y e a rs  a n d  
sh a re d  th e  th o u g h t th a t  th e  d e p o s it sh o u ld  be  u tilized . The 
difference betw een  th e m  a n d  u s  is how  th is  sh o u ld  be done. 
The ingenu ity  of th e  ru le rs  a n d  peop le  of S ri L an k a  in  tim es  
gone by, it is su g g ested , h a d  c re a te d  a  s ta b le  a n d  s u s ta in a b le  
ag ricu ltu ra l deve lopm en t sy s te m  h a rn e s s in g  th e  key n a tu ra l  
reso u rces  availab le  w ith in  th e ir  n a tu ra l  h a b ita t, in c lu d in g  
the E ppaw ela  deposit. T he n a tu ra l  p ro ce sse s  of w ea th erin g , 
m icrobial activ ity  a n d  p re c ip ita tio n  m igh t have  re leased  p la n t 
n u tr ie n ts  w h ich  w ere c a rr ie d  overland  by flow ing in to  the  
reservoirs, c h a n n e ls  a n d  rivers  a s  well a s  p e rm e a tin g  in to  th e  
soil m a trix  a n d  possib ly  re a c h in g  u n d e rg ro u n d  aq u ife rs . (See 
Ivan A m arasinghe, E p p a w ela  : Contribution to N utrient F lows 
in the A ncient A quatic E co sys tem s  o f  Rajarata).

In 1974, it w as d ec ided  to u se  th e  E ppaw ela  d ep o sit 
th ro u g h  a  D istric t D evelopm en t C ouncil. T he D .D .C. w a s  a n



276 Sri Lanka Law Reports 12000] 3 Sri L.R.

o rg a n iz a tio n  a im e d  a t  h a rn e s s in g  re s o u rc e s  a t  “g r a s s 
ro o ts” level, u tilizing  locally availab le reso u rces  w ith the  
m in im u m  u se  of foreign o r im ported  expertise , tec h n iq u es  an d  
t e c h n o lo g y ,  a n d  p r o v id in g  m a x im u m  e m p lo y m e n t  
o p p o rtu n itie s  a n d  th e  m o st favourab le  benefits  to th e  locality. 
TTie a n n u a l  p ro d u c tio n  of th e  E ppaw ela  D.D.C. p ro jec t w as to 
be  5 0 ,0 0 0  tons, a n d  a t  th a t  ra te  of ex traction , it w as es tim a ted  
th a t  th e  d eposit w ould  serve th e  c o u n try  for a  very long tim e, 
p e rh a p s  a  th o u sa n d  y ears . M oreover, th e  D.D.C. p ro ject w as 
desig n ed  to  quarry  th e  p h o sp h a te  a n d  n o t to mine it, a n d  su c h  
q u a rry in g  o p e ra tio n s  w ere to be far from  the  Ja y ag a n g a .

It h a s  b een  th e  policy of successive  g overnm en ts d u rin g  
th e  p a s t  th re e  d e c ad e s  th a t  th e  E ppaw ela  m in e ra l deposit 
sh o u ld  be  p u t  to u se . In  fact, L anka  P h o sp h a te  Ltd., th e  6 th 
re sp o n d e n t, u n d e r  a  licence issu e d  by the  Geological Survey 
a n d  M ines B u re a u , h a s  b e e n  m in ing  a b o u t 4 0 ,0 0 0  m etric  to n s  
of ro ck  p e r  a n n u m  for c ru sh in g  a n d  m ark e tin g  to e n te rp rise s  
m ak in g  fertilizer. T h a t m o d est opera tion , the  p e titio n ers  
exp la in , c a u se d  th em  no  concern . However, in  view of the  
e sca la tio n  of th e  a m o u n t to be m ined  u n d e r  th e  p roposed  
a g reem en t to  26.1  m illion  m etric  to n s  w ith in  th irty  y e a rs  from  
th e  d a te  of th e  sign ing  of th e  ag reem en t, the  p e titio n ers  fear (a) 
th a t  ex is ting  su p p lie s  will be  e x h a u s te d  too quickly; an d  (b) 
th a t  th e  sca le  of o p e ra tio n s  w ith in  th e  s tip u la te d  tim e fram e 
will c a u se  se rio u s  en v iro n m en ta l h a rm  th a t  w ould  affect the ir 
h e a lth , safety , livelihood a s  well a s  th e ir  cu ltu ra l heritage . The 
p e titio n e rs  do n o t oppose  th e  u tiliza tion  of th e  deposit. 
H ow ever, th ey  s u b m it th a t  th e  p h o s p h a te  d e p o s it is  a 
“n o n -ren ew ab le  n a tu ra l  re so u rc e  th a t  sh o u ld  be developed in  
a  p ru d e n t  a n d  su s ta in a b le  m a n n e r  in  o rd er to  s tr ik e  a n  
eq u itab le  b a la n c e  b e tw een  th e  n e e d s  of th e  p re se n t an d  fu tu re  
g e n e ra tio n s  of S ri L a n k a n s .”

In  m y view, d u e  reg a rd  sh o u ld  be h a d  by the  a u th o r itie s  
c o n c e rn e d  to  th e  g e n e ra l p rin c ip le  e n c a p s u la te d  in  the  
p h r a s e  ‘s u s ta in a b le  d e v e lo p m e n t’, n am e ly  th a t  h u m a n  
deve lopm en t a n d  th e  u se  of n a tu ra l  re so u rc es  m u s t  tak e  p lace 
in  a  su s ta in a b le  m an n e r.
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T here a re  m a n y  o p e ra tio n a l de fin itio n s  o f “su s ta in a b le  
developm ent”, b u t  th e y  have  m ostly  b e e n  v a ria tio n s  o n  th e  
b e n c h m a rk  defin ition  o f th e  U n ited  N a tio n s C om m ission  o n  
E n v iro n m en t a n d  D ev e lo p m e n t c h a ire d  b y  G ro  H arlem  
B ru n tlan d , P rim e M in is te r o f Norway, in  i ts  re p o r t in  1987,
. . developm ent th a t  m e e ts  th e  n e e d s  o f th e  p re s e n t w ith o u t 
com prom ising  th e  ab ility  o f fu tu re  g e n e ra tio n s  to  m ee t th e ir  
own n e e d s .”

Som e of th e  e le m en ts  e n c o m p a sse d  by  th e  p rin c ip le  of 
su s ta in a b le  th a t  a re  o f sp ec ia l s ign ificance  to  th e  m a tte r  before  
th is  C ou rt a re , firs t, th e  c o n se rv a tio n  of n a tu ra l  re so u rc e s  for 
the  benefit o f fu tu re  g e n e ra tio n s  - th e  p rin c ip le  of in te r-  
g e n e ra tio n a l eq u ity ; s e c o n d , th e  e x p lo ra tio n  o f n a tu r a l  
reso u rces  in  a  m a n n e r  w h ich  is  ‘s u s ta in a b le ’, o r  ‘p ru d e n t ’ - th e  
p rincip le  o f s u s ta in a b le  u se ; th e  in te g ra tio n  of e n v iro n m en ta l 
co n sid e ra tio n s  in to  econom ic  a n d  o th e r  d ev e lo p m en t p lan s , 
p rog ram m es a n d  p ro je c ts  - th e  p rinc ip le  of in te g ra tio n  of 
env ironm en t a n d  d ev e lo p m en t n eed s.

In te rn a tio n a l s ta n d a rd  se ttin g  in s t ru m e n ts  have  clearly  
recognized th e  p rin c ip le  o f in te r-g e n e ra tio n a l equ ity . It h a s  
been  s ta te d  th a t  h u m a n k in d  b e a rs  a  so lem n  resp o n sib ility  to 
p ro tect a n d  im prove th e  e n v iro n m en t for p re s e n t a n d  fu tu re  
genera tions. (Principle 1, S tockho lm  D eclara tion). T he n a tu ra l  
resou rces  of th e  e a r th  in c lu d in g  th e  air, w a te r, lan d  flora a n d  
fau n a  m u s t  be sa fe g u a rd e d  for th e  b enefit of p re s e n t a n d  
fu tu re  g en e ra tio n s . (Principle 2, S to ck h o lm  D eclara tion ). T he 
non-renew ab le  re s o u rc e s  o f th e  e a r th  m u s t  be em ployed  in  
su c h  a  w ay a s  to  g u a rd  a g a in s t  th e ir  fu tu re  e x h a u s tio n  a n d  to 
en su re  th a t  b en efits  from  s u c h  em p lo y m en t a re  sh a re d  by all 
h u m an k in d . (Principle 5, S tockho lm  D eclara tion ). T he rig h t to 
deve lopm en t m u s t  b e  fu lfilled  so  a s  to  e q u ita b ly  m ee t 
developm ental a n d  e n v iro n m en ta l n e e d s  of p re s e n t a n d  fu tu re  
genera tions. (Principle 3, Rio De J a n e iro  D eclara tion). The 
in te r-g en era tio n a l p rin c ip le  in  m y view, sh o u ld  be reg ard ed  a s  
axiom atic in  th e  decision  m ak in g  p ro ce ss  in  re la tio n  to m a tte rs
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co n cern in g  th e  n a tu ra l  re so u rc es  a n d  th e  env ironm en t of 
S ri L anka  in  genera l, a n d  p a rticu la rly  in  th e  ca se  before us. It 
is n o t so m eth in g  new  to  u s , a lth o u g h  m em ories m ay need  to 
be  jogged.

Ju d g e  C.G. W eeram an try , in  h is  se p a ra te  opin ion  in  the  
D a n u b e  c a se  (H ungary v. Slovakia), (Supra), referred  to the  
“im perative  of b a la n c in g  th e  n e ed s  of th e  p re se n t g enera tion  
w ith  th o se  of posterity ."  Ju d g e  W eeram an tiy  referred  a t  leng th  
to  th e  irriga tion  w orks of a n c ie n t S ri L anka, the  ph ilosophy  of 
n o t pe rm ittin g  even a d ro p  of w a te r to flow in to  th e  sea  w ithou t 
benefitting  h u m a n k in d , a n d  po in ted  o u t th a t  su s ta in a b le  
developm ent h a d  b e e n  a lread y  consciously  p rac ticed  w ith  
m u c h  s u c c e s s  for severa l m illen ia  in  Sri L anka. Ju d g e  
W e eram an tiy  said : “T he n o tio n  of n o t c a u s in g  h a rm  to o th ers  
a n d  h e n ce  sic utere tuo ut alienum  non laedas  w as a  cen tra l 
n o tio n  of B ud d h ism . It t ra n s la te d  well in to  env ironm en ta l 
a tt itu d e s . ‘Alienum ’ in  th is  con tex t w ould be ex tended  by 
B u d d h ism  to fu tu re  g e n e ra tio n s  a s  well, a n d  to o th e r  
co m p o n en t e lem en ts  of th e  n a tu ra l  o rd er beyond m an  him self, 
for th e  B u d d h is t co n cep t of d u ty  h a d  a n  eno rm ously  long 
reach ."

C on tem p o ra ry  law  m a k e rs  of Sri L anka too have been  alive 
to  th e ir  resp o n sib ilitie s  to fu tu re  genera tio n s . T h u s , sec tion  17 
of th e  N ational E n v iro n m en ta l Act m ak e s  it a  m an d a to ry  d u ty  
for th e  C en tra l E n v iro n m en ta l A u tho rity  to “recom m end  to th e  
M in ister th e  b a s ic  policy on  th e  m an a g e m e n t a n d  conserva tion  
of th e  c o u n try ’s  n a tu ra l  re so u rc e s  in  o rder to  o b ta in  th e  
o p tim u m  b en efits  th ere fro m  a n d  to p reserve  the sam e Jor 
fu tu re  generations  a n d  th e  genera l m e a su re s  th ro u g h  w hich  
s u c h  policy m ay  be c a rried  o u t effectively."

T he ca ll for s u s ta in a b le  d ev e lo p m en t m ad e  by  th e  
p e titio n e rs  does n o t m e a n  th a t  fu r th e r  developm ent of the  
E ppaw ela  d ep o sit m u s t  be h a lted . T he G overnm ent is no t 
be ing  a sk ed , to  u se  lea rn ed  c o u n se l’s p h rase , to  “s it b a c k  a n d  
do no th ing ."
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In  m y view, th e  h u m a n  developm en t p a ra d ig m  n e e d s  to  be 
p laced w ith in  th e  c o n te x t of o u r  fin ite  en v iro n m en t, so  a s  to  
e n su re  th e  fu tu re  s u s ta in a b ili ty  of th e  m in e ra l re so u rc e s  a n d  
of the  w a te r a n d  soil co n se rv a tio n  ec o sy s te m s  o f th e  E ppaw ela  
region, a n d  o f th e  N orth  C en tra l P rovince a n d  S ri L an k a  in  
general. D ue a c c o u n t m u s t  a lso  be ta k e n  o f o u r  u n ren e w ab le  
c u ltu ra l heritage . D ec isions w ith  reg a rd  to  th e  n a tu re  a n d  
scale of activ ity  req u ire  th e  m o s t a n x io u s  c o n s id e ra tio n  from  
the  po in t of view of sa fe g u a rd in g  th e  h e a lth  a n d  safe ty  of th e  
people, n a tu ra lly , in c lu d in g  th e  p e titio n e rs , e n s u r in g  th e  
viability o f th e ir  o c c u p a tio n s , a n d  p ro te c tin g  th e  r ig h ts  of 
fu tu re  g e n e ra tio n s  of S ri L an k an s .

A ccording to  th e  G eological Survey  D e p a r tm e n t (p resen tly  
the  Geological S u rvey  a n d  M ines B u reau ), th e  3 rd re sp o n d e n t, 
the  E ppaw ela  d ep o sit is sa id  to have  a  p roven  reserve  of 
25 m illion m etric  to n s  a n d  a n  in fe rred  rese rve  o f a n o th e r  
35 m illion m etric  to n s . How ever, a s  a  D irec to r of th e  5 lh 
resp o n d en t, Mr. G arry  L. Pigg, a n d  a  D irec to r of th e  7 th 
re sp o n d e n t, Mr. U.I. De S ilva B o ra le ssa , s ta te  in  th e ir  
affidavits, “th e  a c tu a l  e x te n t of th e  p h o s p h a te  re se rv es  in  Sri 
Lanka is n o t k now n  to d ay ”, a n d  “it w ould  ta k e  ex p lo ra tio n  to 
discover th e  new  re se rv es  w h ich  w ould  m ove th e  in ferred  
reserves in to  th e  p roven  ca teg o ry  ." T he  S e c re ta ry  o f th e  
M inistry of In d u s tr ia l  D evelopm ent, Mr. S. H ulugalle , in  hir- 
aflidavit s ta te s  th a t  “only  26 .1  m illion  m etric  to n s  o f r o r ’ 
p h o sp h a te  will be  m in ed  over th e  e n tire  3 0  y e a r  p ro jec t period  
and  th e  dep o sit c o n ta in s  25  m illion  m etric  to n s  proved  reserve  
and  35  m illion  m etric  to n s  of in fe rred  reserve. T herefore  a fte r 
the 30  y ea r period  th e re  w ould  still be a  s u b s ta n t ia l  a m o u n t of 
p h o sp h a te  reserve."  T he D epu ty  S o lic ito r-G enera l s ta te d  a s  
follows: “If th e  M ining Licence is given in  te rm s  of th e  M ines 
an d  M inerals Act No. 33  of 1992, th e  p ro jec t co m p an y  will only 
be en titled  to m ine  26 .1  m illion m etric  to n s  for th e  e n tire  30  
years  period. T h is  a m o u n t w h en  co m p a red  w ith  the  'availab le  
reso u rce ’ a t  E ppaw ela  is so m ew h at neg lig ib le .”
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How cou ld  it be a s se r te d  w ith  an y  degree of confidence a t 
th is  tim e, w h en  no  exp lo ra tion  h a s  ta k e n  place, th a t  only a 
com paratively  “negligible” q u a n tity  of th e  availab le deposits  
will b e  ex trac ted  so  th a t  a t  th e  en d  of th e  30  y ea r pro ject period 
th e re  w ould  rem a in  a  “s u b s ta n t ia l” a m o u n t of p h o sp h a te ?  As 
Mr. Pigg a n d  Mr. De Silva B oralessa , qu ite  correctly  in  m y view, 
p o in t o u t, u n til  exp lo ra tion , we really  do n o t know  w h a t the  
rese rv es  a re , excep t for th e  a lread y  proven  reserve of 25 m illion 
m etric  tons.

The N ational A cadem y of S ciences in  its  rep o rt (P. 10) 
p o in ts  o u t th a t  in  M ay 1995, a  C om m ittee  of five sc ie n tis ts  and  
two eco n o m is ts  a p p o in ted  by  the  P re sid en t of Sri L anka 
recom m ended  th a t  “a  m ore com prehensive  geological reserve 
ev a lu a tio n  b e  u n d e r ta k e n  in  th e  ligh t of recen t rese a rc h  
find ings so  th a t  governm en t c a n  m ake  a  decision  on  th e  ra te  
of exp lo ra tion  of s u c h  reserves. The decision  on  the  ra te  of 
exp lo ra tion  sh o u ld  be m ad e  tak in g  in to  a c co u n t the  im p o rtan t 
c o n c e rn s  a b o u t th e  u se  of th e  re so u rc es  in  a  m a n n e r  th a t  
fu tu re  g e n e ra tio n s  c a n  a lso  b enefit”. No s u c h  survey  h a s  been  
done, a lth o u g h  it sh o u ld , for re a so n s  I sh a ll p resen tly  explain, 
have  been  done  before th e  n ego tia ting  com m ittee  ap p o in ted  by 
th e  P re sid e n t to  c o n d u c t th e  final ro u n d  of nego tia tions 
reco m m en d ed  th e  sign ing  of th e  p roposed  ag reem en t. The 
N ational A cadem y of S c ien ces  ca lls  a tte n tio n  to  th e  fact th a t  if 
a fte r  exp lo ra tion  is ca rried  o u t u n d e r  th e  p roposed  ag reem en t 
it is found  th a t  th e  in fe rred  reserves a re  less  th a n  p resen tly  
an tic ip a ted , th e re  is no  p rov ision  in  th e  p roposed  ag reem en t to 
slow  dow n th e  exp lo ra tion  ra te  w ith  th e  re su lt  th a t  a lm o st all 
of th e  n a tio n a l rese rv es  cou ld  very well be e x h a u ste d  a t th e  
en d  of th e  3 0  y ea rs . T he im p o rtan ce  of giving effect to the  

reco m m en d a tio n  of th e  P re s id e n t’s C om m ittee  w hich  repo rted  
in  May 1995 th a t  a  com prehensive  geological eva lua tion  
sh o u ld  be  done  so th a t  m ore  ce rta in  in fo rm ation  w ould  be 
av a ilab le  o n  th e  qu an tity  a n d  quality  of th e  p h o sp h a te  
a t  E p p a w e la  c a n n o t  b e  o v e r s ta te d ,  fo r o n  it  w o u ld  
d ep en d  reliab le  c o n c lu s io n s  be ing  reach ed  on  how  b e s t in  
th e  n a tio n a l in te re s t th e  m in e ra l re so u rce  sh o u ld  be u tilized,
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from  th e  p o in t of view of th e  ra te  o f ex trac tio n , h av in g  
reg ard  to  c o n s id e ra tio n s  of su s ta in a b le  developm en t a n d  th e  
feasib ility  of a lte rn a tiv es , s u c h  a s  th e  p ro d u c tio n  o f sing le  
s u p e r  p h o sp h a te  fertilizer to  m ee t only  local re q u ire m e n ts  
r a th e r  th a n  p ro d u c in g  D i-am m o n iu m  p h o sp h a te . It is  a lso  
im p o rta n t from  th e  p o in t o f view of ac c u ra te ly  a s se s s in g  th e  
G o v ern m en t’s  co n trib u tio n . In  te rm s  of A rticle 2 .1 6  o f th e  
p ro p o sed  a g reem en t L anka  P h o sp h a te  is g iven a  te n  p e r  cen t, 
holding. W hat if th e  exp lo ra tion  revea ls  a  d ep o sit th a t  in  te rm s  
of q u a n tity  a n d  q ua lity  exceed  th e  c u rre n t  a s su m p tio n s ?  
G o v e r n m e n t ’s  c o n t r i b u t i o n  w o u ld  t h e n  h a v e  b e e n  
u n d e re s tim a te d . And so, even  if th e  geological su rvey  is to  be 
u n d e r ta k e n  a s  a  p a r t  of th e  p ro p o sed  ag reem en t, is  it in  th e  
b e s t in te re s ts  of th e  c o u n try  to  lim it th e  sh a re h o ld in g  to  te n  p e r  
cen t, a t  this s ta g e  m erely  on  th e  b a s is  of a  p essim is tic  
g u e ss tim a te  w h en  b e tte r  in fo rm atio n  c a n  be h a d , a n d  o u g h t, 
on  so  im p o rta n t a  m a tte r , to  be  req u ired  a n d  h a d  before policy 
d ec is io n s  a re  tak e n , let a lone  b in d in g  c o n tra c ts  be ing  e n te red  
in to?

T he N ational Science F o u n d a tio n ’s  C om m ittee  s ta te d  a s  
follows: “M ining of rock  p h o s p h a te  sh o u ld  be  done  a t  a  
con tro lled  ra te  (e.g. 3 5 0 ,0 0 0  m t p e r year) so  th a t  th e  p re se n t 
d ep o sit cou ld  be u tilized  by se rv e ra l g e n e ra tio n s . However, if 
m ore d e p o s its  a re  found , th e  ra te  of ex p lo ra tio n  cou ld  be 
rev ised , the guideline being th a t the ore should  la s t a t le a s t 2 0 0  
y e a rs  fo r  u se  in Sri L an ka’s  Agriculture .” (The e m p h a s is  is 
m ine).

Let u s  look a t  th e  m a tte r  in  th e  c o n te x t of th e  op tim istic  
scen a rio  p red ic ted  by th e  S e c re ta ry  o f In d u s tr ia l  D evelopm ent 
a n d  th e  D epu ty  S o lic ito r-G enera l w ith  reg a rd  to th e  q u a n tu m  
of d ep o sits . A ssu m in g  th a t  26 .1  m illion  m etric  to n s  will be 
m ined  w ith in  th e  30  y e a r  p ro jec t period , a n d  th a t  th e  d e p o s its  
will n o t be e x h a u ste d , is it p ru d e n t  to  e n te r  in to  th e  p ro p o sed  
a g reem en t from  th e  p o in t of view  o f th e  long term , fu tu re  
in te re s ts  o f th e  co u n try , h av in g  reg a rd  to  th e  fac t th a t  
p h o sp h a te  is a  n o n -ren ew ab le  re so u rc e ?  T he rep o rt of the
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N ationa l S c ience  F o u n d a tio n  (P.12) p o in ts  o u t th a t  the  
E ppaw ela  d ep o sit is of co n sid e rab le  v a lue  to  S ri Lanka 
b e c a u s e  p h o s p h a te  d e p o s i t s  a re  n o n - re n e w a b le  a n d  
dw ind ling  re so u rc e s  in  th e  w orld like fossil fuel, an d  shou ld  be 
“w isely u tilized .” C iting H erring  a n d  F a n te l’s la n d m a rk  study , 
th e  N ational Science F o u n d a tio n  p o in ts  o u t th a t, on  the  b as is  
of c u rre n t in fo rm ation , th e  w orldw ide p h o sp h a te  reserves will 
be  e x h a u s te d  in  100-150 years . H erring  a n d  F an te l s ta te  a s  
follows:

" . . .  th e  in e lu c tab le  conc lu sion  in a  w orld o f  continuing 
ph osph a te  dem an d  is th a t  society, to ex tend  p h o sp h a te  rock 
rese rves  a n d  reserve  b a se  beyond th e  ap p ro x im ate  100 y ear 
d e p le tio n  in  d a te  m u s t  find  a d d itio n a l re se rv es  a n d /o r  
red u ce  th e  ra te  of grow th  of p h o sp h a te  d e m an d  in  th e  fu tu re . 
Society  m u st: (1) in c rease  the  efficiency of u se  of know n 
re so u rc es  of easily  m inab le  p h o sp h a te  rock; (2) d iscover new, 
econom ically -m inab le  reso u rces; o r (3) develop th e  technology 
to econom ically  m ine  the  v as t b u t c u rre n tly  uneconom ic  
re so u rc es  of p h o sp h a te  th a t  ex ist in  th e  w orld. O therw ise, the  
fu tu re  availab ility  of p re se n t co st p h o sp h a te , a n d  the cost 
or availability  o f  w orld fo o d  will be  com prom ised, perhaps  
substantially."  (The e m p h a s is  is m ine).

A d v e rtin g  to  le a rn e d  c o u n s e l ’s  s u b m is s io n  a b o u t  
s ta rv a tio n , o n e  m ig h t a s k , s h o u ld  th e  lives of fu tu re  
g e n e ra tio n s  of S ri L a n k a n s  be jeo p ard ized ?

T he  N a tio n a l S c ien c e  F o u n d a tio n  s ta t e s  th a t  “T he 
irre fu tab le  co n c lu s io n  is  th a t  th e  E ppaw ela  rock  p h o sp h a te  
d ep o sit sh o u ld  be  exclusively  reserved  for th e  c o u n try 's  u se  for 
g e n e ra tio n s  to com e.” It in d ica te s  a lte rn a tiv e  m e th o d s  to 
e n s u re  th e  u se  of th e  d ep o sit to m eet th e  fertilizer d e m a n d s  of 
th e  c o u n try  w hile conserv ing  th e  rese rv es  for th e  u se  of fu tu re  
g e n e ra tio n s . T he S e c re ta ry  of th e  M in istry  of In d u str ia l 
D evelopm ent h a s  m isu n d e rs to o d  th e  m a tte r  in  m ak in g  h is 
av e rm en ts  in  p a ra g ra p h s  18(c) a n d  19(b) of h is  affidavit. It w as 
no  on e’s  ca se  th a t  th e  New Z ealand  p ro p o sa l sh o u ld  have  been
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c o n s id e re d  in  d e c id in g  u p o n  r e s p o n s iv e  b id s  to  th e  
G o vernm en t’s call for ten d e rs . W hat is  a s se r te d  is  th a t  a t  som e 
tim e, in  considering  policy op tio n s , th e  G overnm en t o u g h t to  
have  ta k e n  o r o u g h t to  ta k e  th e  New Z ealand  p ro p o sa l in to  
a c c o u n t a s  be ing  m ore ap p ro p ria te  (having reg ard  to  th e  in te r-  
g en e ra tio n a l p rinc ip le  a n d  en v iro n m en ta l co n s id e ra tio n s)  
in  th e  m a tte r  of th e  developm en t of th e  E ppaw ela  p h o s p h a te  
d ep o sit before ad op ting  th e  co u rse  of ac tio n  decided  u p o n  by 
th e  G overnm ent a s  ex p ressed  in  th e  p ro p o sed  ag reem en t.

T he S ecre tary  of th e  M in istry  of In d u s tr ia l  D evelopm ent in  
h is  affidavit s ta te d  th a t  “w ith  th e  d evelopm ent of techno logy  
a n d  m a rk e t cond itions, a  m in era l d ep o sit m ay  a lso  c e a se  to be  
a  re so u rce  a s  h a s  h a p p e n e d  to  th e tin  in d u s try  in  th e  w orld  
w ith  th e  adven t of p las tic  _. . ." S u s ta in a b le  deve lopm en t 
r e q u ir e s  th a t  n o n '- re f ir^ a E Ie  r e s o u rc e s  like  p h o s p h a te  
sh o u ld  be dep leted  only a t  th e  ra te  of c re a tio n  of ren ew ab le  
s u b s ti tu te s . W hat is th e  know n renew ab le  s u b s ti tu te  for 
p h o sp h a te ?  H erring  a n d  F an te l, a s  we have  seen , refer to  a 
“c o n tin u in g  p h o sp h a te  d em an d . “D oes th e  firs t re sp o n d e n t 
a s s u m e  th a t  p la n ts  will n eed  no  p h o sp o ro u s ?  O n  th a t  
m a tte r , Prof. O.A. Illeperum a of th e  D e p a rtm en t of C h em istry , 
U niversity  of Peraden iya, w ith  som e asp erity , h a d  th is  to  say  
(P. 11): ‘T h e re  a re  som e w isec rack s  w ho  say  th a t  s c ie n tis ts  will 
develop new  p la n ts  w h ich  will grow  w ith o u t p h o sp o ro u s . 
A nyone w ith  even a  ru d im e n ta ry  know ledge of sc ience  know s 
th a t  p h o sp o ro u s  is a n  e s se n tia l co m p o n en t of o u r  bone  
s tru c tu re  a n d  w hen  s u c h  v a rie tie s  of c a sh  c ro p s  a re  indeed  
p o ssib le  th e n  we will hav e  h u m a n s  w ith  no  b o n e s  w ho  will 
p robab ly  m ove a ro u n d  like jellyfish! . .

If in  fact the  op tim istic  view s of th e  S ec re ta ry  of th e  
M inistry  of In d u str ia l D evelopm ent a n d  th e  D epu ty  Solicitor- 
G enera l a re  confirm ed by exp lo ra tion , lea rn ed  c o u n se l for th e  
p e titio n e rs  su b m itte d  th a t  it does  n o t n ecessa rily  follow th a t  a t  
th e  e n d  of the  th irty  y e a rs  a fte r  th e  s ign ing  of th e  p ro p o sed  
ag reem en t, the  G overnm en t of Sri L an k a  will be in  co n tro l of 
th e  m in ing  opera tions . I find m yse lf in  a g reem en t w ith  th a t
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s u b m is s io n  o f le a rn e d  c o u n s e l  for th e  p e titio n e rs , for 
th e  p ro p o sed  ag reem en t defines “opera ting  period” to be 
“a  period  of n o t less  th a n  25  y e a rs  following th e  C om m ercial 
P roduction , o r s u c h  longer period  a s  th e  S ecretary , on  the  
w ritte n  ap p lica tio n  m ay app rove .” Article XXX of the  proposed  
a g reem en t s ta te s , inter alia, th a t  th e  A greem ent “will co n tin u e  
in  force u n til th e  la te r  to  o c cu r of th e  following da tes: (a) the  
d a te  w h ich  is 30  y e a rs  following th e  d a te  of th e  sign ing  of th is  
A greem ent, o r (b) th e  d a te  on  w h ich  th e  O pera ting  Period 
exp ires. T he C om pany  m ay  req u e s t th e  ex tension  of th is  
A greem ent on  te rm s  to  be  nego tia ted  . . . " I f  th e  Secre tary  
app ro v es th e  ap p lica tio n  of th e  C om pany  for th e  ex tension  
of th e  O p era tin g  Period, h e  th ereb y  ex ten d s  th e  O perating  
Period; th e re  is  th e n  no  need  for th e  C om pany to apply  for the  
e x ten s io n  of th e  ag reem en t on  te rm s to  be n eg o tia ted .

T he p e titio n e rs  a lso  s ta te  th a t  th e  E ppaw ela  deposit is an  
ag ricu ltu ra lly  developed a re a  w h ich  is a lso  the  location  of 
m an y  h is to rica l v ih a ra s  a n d  o th e r  p laces of archaeological 
va lue . It is a lso  th e  a re a  of th e  J a y a  G anga/Y oda  Ela schem e 
w h ich  is  co n sid e red  to be am o n g  th e  g rea te s t exam ples of 
S ri L a n k a ’s  eng ineering  sk ills  a n d  fo rm s a n  im p o rta n t p a r t  of 
th e  irrig a tio n  netw ork  of th e  N orth  C en tra l Province. They 
allege th a t  over 20  new  a n d  a n c ie n t irriga tion  ta n k s  an d  ab o u t 
100 k ilo m etres  of sm all irriga tion  c a n a ls  are  in  d an g e r of being 
destroyed . Five k ilom etres of th e  J a y a  G anga, they  say, will be 
affected  w h ich  cou ld  adverse ly  affect th e  en tire  irriga tion  
sy s tem  of th e  N orth  C e n tra l P rovince in  w hich  it is a n  
im p o rta n t link . T he p e titio n e rs  fu rth e r  allege th a t  a  factory for 
th e  p ro d u c tio n  p h o sp h o ric  acid  a n d  su lp h u ric  acid  w h ich  are  
h ighly  p o llu tin g  s u b s ta n c e s  will be c o n s tru c te d  a t T rincom alee 
u s in g  a  4 5 0  ac re  lan d  n ex t toT rin co m alee  Bay. The p e titio n ers  
a lso  allege th a t  th e  e n v iro n m en ta l po llu tion  re su ltin g  from  
th e  sa id  p ro jec t will be m assiv e  an d  irreversib le  an d  will ren d e r 
th e  affected  a re a  u n u s a b le  in  th e  fo reseeab le  fu tu re . W aste 
p ro d u c ts  from  th e  la rg e -sc a le  m in in g  of p h o s p h a te  a s  
env isaged  by  th e  p ro jec t in c lu d e  p h o sp h o -g y p su m  a n d  o th e r 
rad io  active su b s ta n c e s , w hile  th e  m in in g  o p era tio n  will leave
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b eh in d  large p its  a n d  gu llies w h ich  will provide a  b reed in g  
g ro u n d  for m o sq u ito es  a n d  lead  to  th e  sp re a d  of d a n g e ro u s  
d ise a se s  s u c h  a s  m a la ria  a n d  J a p a n e s e  en cep h a litis . T he 
p e titio n e rs  fu r th e r  s ta te  th a t  th e  p a s t  reco rd  of e n v iro n m en ta l 
po llu tion  by  F reep o rt M acM oran a n d  IMCO Agrico (the m ajo r 
sh a re h o ld e r  in  th e  5th re sp o n d e n t com pany) is n o to rio u s  even  
in  th e ir  ow n hom e co u n try , nam ely , th e  U nited  S ta te s  o f 
A m erica.

T he N ational A cadem y of S c ien ces  o f S ri L anka  (see below) 
a lso  m ak e s  critica l c o m m en ts  a b o u t th e  p a s t  experience  of 
F reepo rt M acM oran.

W ith  reg ard  to  th e  g y p su m  a s  a  b y -p ro d u c t, th e  firs t 
re sp o n d e n t in  h is  affidavit s ta te s : “T he  p ro jec t is expected  
to  p ro d u ce  app rox im ate ly  1.2 m etric  to n s  (sic.) of p h o sp h o - 
g y p su m  p e r  a n n u m  a s  a  b y -p ro d u c t.” He su g g e s ts  th a t  r a th e r  
th a n  be ing  a  p rob lem , it w ou ld  b e  a  b o o n  for w h ich  we sh o u ld  
be  th a n k fu l, for a  p a r t  o f th is , h e  sa y s , cou ld  be sold to  local 
cem en t m a n u fa c tu re rs  a n d  u s e d  in  th e  m a n u fa c tu re  o f “p lie r 
a n d  boards". H ave m ark e t s tu d ie s  b e e n  don e?  G ypsum  m ay  
po se  no  d a n g e r if th e  q u a n ti tie s  a re  m an ag eab le . The sca le  of 
o p e ra tio n  is  im p o rta n t if th e  b y -p ro d u c ts  a re  to  be u tilized  
w ith o u t c a u s in g  en v iro n m en ta l dam age . C ould  th e  a m o u n t of 
g y p su m  p ro d u ced  be  a b so rb e d  by  th e  c e m e n t m a n u fa c tu re rs  
a n d  o th e rs  h av ing  reg ard  to  th e  fac t th a t ,  a cco rd in g  to  th e  
A cadem y of S ciences, th e re  will b e  “a  million metric tons o f  
phospho-gypsurri"? T he N ational S c ience  F o u n d a tio n  in  its  
E xecu tive  S u m m a ry  s ta te s :  “T h e  U .S . M ining C o m p an y  
p ro p o sa l is  n o t en v iro n m en t friendly: M o u n ta in s  o f p h o sp h o - 
g y p s u m  w ill a c c u m u la te  p o l lu t in g  th e  e n v iro n m e n t."  
Mr. T h ilan  W ijesinghe, in  h is  le tte r  d a te d  M arch  30, 1998 (P. 7), 
n o te s  th a t  1.2 m illion  m e tr ic  to n s  p e r  a n n u m  of ro ck  
p h o s p h a te  w ould  be m ined  a n d  p ro cessed . ” T he 1st re sp o n d e n t 
se em s to  have b een  co n fu sed  a b o u t th e  a m o u n t of rock  
p h o s p h a te  to b e  m ined  a n d  p ro ce sse d  a n d  th e  a m o u n t of 
p h o sp h o -g y p su m  left b eh in d . If, th e  g y p su m  is n o t in  fac t 
a b so rb e d  in  th e  w ay env isaged  by  th e  firs t re sp o n d e n t, is  it to
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lie som ew here?  Not everyone is w illing to form  op in ions on  
g ro u n d s  ad m itted ly  in a c c u ra te  o r insuffic ien t. Prof. O.A. 
U leperum a s ta te d  a s  follows (P. 11): “T his m ay  n o t be a problem  
for large c o u n tr ie s  s u c h  a s  USA w here  phospho -gypsum  
m o u n ta in s  a re  visible d o tting  th e  F lorida landscape, since 
o p en  a n d  b a rre n  lan d  is availab le in  large co u n tr ie s  su c h  as  
th e  U.S.A. S ri L anka, on  th e  o th e r  h a n d , is one of the  m ost 
overcrow ded c o u n tr ie s  in  th e  w orld w here  even finding a site 
to d u m p  dom estic  garbage h a s  becom e a  se rio u s  problem ." 
T he ev idence before u s  po in ts  to th e  fact th a t  the  q u an tity  
of p h o sp h o -g y p su m  w ould g rossly  exceed th e  assim ilative 
cap ac ity  of th e  env ironm ent.

In  th e  c irc u m sta n c e s  w ould  th e  gy p su m  end  u p  in  th e  sea? 
T he m in u te s  of th e  m eeting  held  on  th e  2 2 nd of J a n u a ry  1998 
a t  th e  CEA a ta te  a s  follows: “M rs. P riyani W ijem anne, G M / 
M PPA highlighted th e  possib le  im p ac ts  on  m arin e  eco -system s 
a t  th e  T rincom alee  site  a n d  req u e s ted  th a t  th o se  sh o u ld  be 
ca re fu lly  looked  in to  d u r in g  th e  E n v iro n m e n ta l Im p ac t 
A sse ssm e n t S tage. S he  su b m itte d  a  rep o rt to  th e  C h a irm an  on 
is s u e s  th a t  sh o u ld  be ad d ressed ."

I do n o t know  w h a t Ms. W ijem anne sa id  in  h e r report, b u t 
a tte n tio n  is d raw n , especially  of th e  4 th re sp o n d e n t in applying 
th e  N ational E nv iro n m en ta l Act a n d  th e  reg u la tio n s  fram ed 
th e re u n d e r , to th e  p rinc ip les  of th e  S tockho lm  D eclaration: 
“T he  d isc h a rg e  of toxic s u b s ta n c e s  o r of o th e r  s u b s ta n c e s  . . . 
in  s u c h  q u a n titie s  o r c o n c e n tra tio n s  a s  to  exceed th e  capacity  
of th e  en v iro n m en t to ren d e r  th e m  h a rm less , m u s t be ha lted  
in  o rd er to  e n s u re  th a t  se rio u s  o r irreversib le  dam age  is no t 
inflicted  u p o n  eco -system s. T he ju s t  s trugg le  of the  peoples 
of a ll c o u n tr ie s  a g a in s t p o llu tio n  sh o u ld  be su p p o rted ."  
(Principle 6). “S ta te s  sh a ll ta k e  all possib le  s te p s  to p reven t 
po llu tion  of th e  s e a s  by s u b s ta n c e s  th a t  a re  liable to c rea te  
h a z a rd s  to  h u m a n  h e a lth , to  h a rm  living re so u rc e s  an d  m arine  
life, to  dam age  a m en itie s  o r to  in te rfe re  w ith  o th e r  legitim ate 
u s e s  of th e  sea." (Principle 7). It m igh t be n o ted , p a rticu la rly  by 
th e  4 th resp o n d e n t, th a t  P rincip le  15 of th e  Rio De J a n e iro
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D eclara tio n  m ark ed  a  p rogressive  sh ift from  th e  p reven tive  
p rinc ip le  recognized in  P rinc ip les 6  a n d  7 of th e  S tockho lm  
D eclara tion  w h ich  w as p red ica ted  u p o n  th e  n o tio n  th a t  only  
w h en  po llu tion  th re a te n s  to  exceed th e  assim ila tiv e  c a p ac ity  to  
re n d e r  it h a rm less , sh o u ld  it b e  p rev en ted  from  e n te rin g  th e  
env ironm en t. Principle 15 of th e  Rio De J a n e iro  D ec lara tio n  
s ta ted : “In o rd er to  p ro tec t th e  en v iro n m en t, th e  p re c a u tio n a ry  
a p p ro a c h  sh a ll be  w idely app lied  by  s ta te s 'a c c o rd in g  to  th e ir  
capab ilities . W here th e re  a re  th re a ts  o f s e rio u s  o r irreversib le  
dam age , lack  of full scientific  c e rta in ty  sh a ll n o t be  u se d  a s  a  
rea so n  for p o stp o n in g  cost-effective m e a s u re s  to  p rev en t 
en v iro n m en ta l d e g ra d a tio n .” T he p re c a u tio n a ry  p rin c ip le  a c ts  
to  reverse  th e  a ssu m p tio n  in  th e  S to ck h o lm  D ec lara tio n  a n d , 
in  m y view, o u g h t to  be  a c te d  u p o n  by  th e  4 th re sp o n d e n t. 
Therefore if ever po llu tio n  is d isc e rn ed , u n c e r ta in ty  a s  to  
w h e th e r  th e  assim ila tive  c a p ac ity  h a s  b een  rea c h e d  sh o u ld  
n o t p rev en t m e a su re s  b e ing  in s is te d  u p o n  to  red u c e  s u c h  
po llu tio n  from  reach in g  th e  en v iro n m en t.

T he N ational A cadem y of S c ien ces  s ta te s  in  i ts  re p o r t a s  
follows:

“A s s u m in g  th a t  th e  o re  r e s e r v e s  a re  a s  h ig h  a s  
env isaged , a n d  th a t  th e  ore h a s  a  h ig h  c o n te n t of iro n  a n d  
a lu m in iu m  im puritie s , d i-am m o n iu m  p h o s p h a te  w ith  its  h ig h  
p h o sp h o ro u s  c o n te n t a n d  a lso  co n ta in in g  som e n itro g en  is 
a  good v a lue  ad d ed  p ro d u c t for th e  ex p o rt m ark e t. How ever 
th e  h ig h  technology req u ired  will in c lu d e  se ttin g  u p  am m o n ia , 
p h o sp h o ric  acid  a n d  s u lp h u r ic  ac id  m a n u fa c tu r in g  p la n ts , 
w h ich  to g e th e r w ith  th e  liqu id  p ro ce ss in g  techno logy  involved 
c a n  lead  to  se rio u s  e n v iro n m en ta l h a z a rd s  in c lu d in g  th e  
p ro d u c tio n  of h igh  toxic w a s te  by  p ro d u c ts  a n d  re le a se  of 
toxic p o llu ta n ts  to w a te r  b o d ies  a n d  th e  a tm o sp h e re .

If th e  econom ically  exp lo itab le  ore re se rv es  a re  n o t m u c h  
h ig h er  th a n  3 0  m illion m etric  to n s , a n d  70%  of th is  is  h ig h  
quality , it m igh t be m ore  p ru d e n t  to  follow th e  advice of o u r  
s c ie n tis ts  a n d  accep t th e  New Z ea lan d  Fertilizer G ro u p 's
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p roposition  (estim ated  to co s t $  20  m illion US Dollars) to 
p ro d u ce  150 ,000  m etric  to n s  of single su p e r-p h o sp h a te  per 
y e a r  to m ee t only  local req u irem e n ts  even if in  th e  sh o rt 
te rm  it m ay  a p p e a r  to  give le ss  m o n eta ry  benefits. T his will 
p reserve  o u r  ore rese rves  for a  m u c h  longer period, involve 
s im p ler technology, leave no  env ironm enta lly  h az a rd o u s  w aste  
b y -p ro d u c ts  s u c h  a s  a  m illion m etric  to n s  of phospho-gypsum , 
a n d  th e re  will be  no  need  for am m o n ia  an d  phospho ric  acid 
p la n ts  w h ich  p ro d u ce  toxic effluents. O f co u rse  the  lower grade 
. . . sing le s u p e r-p h o sp h a te  w ould  lose o u t on h igh  tra n sp o rt 
co s t p e r  u n i t  n u tr ie n t  a n d  m ay  leave little export dem and . 
F u rth e rm o re , u n d e r  o u r  free m ark e t liberal econom y, locally 
p ro d u ced  sing le  s u p e r-p h o sp h a te  m ay  be m ore expensive to 
o u r  fa rm ers  th a n  im ported  high  p h o sp h o ro u s  c o n te n t fertilizer 
s u c h  a s  trip le  su p e r-p h o sp h a te  on  u n it  n u tr ie n t  va lue  b a s is  
u n le s s  th e  local p ro d u c t is given fiscal p ro tec tion . The decision 
on  w h a t fertilizer sh o u ld  be  p ro d u ced  locally m u s t  aw ait the  
r e s u lts  o f th e  com prehensive  exp lo ra tion  p h a s e .”

The report adds as follows

“M ining a n d  p ro cess in g  of th e  p ro d u c ts  a s  envisaged will 
be  a n  o p e ra tio n  of u n p re c e d e n te d  m ag n itu d e  in  Sri L anka, 
a n d  th e  p o ten tia l en v iro n m en ta l im p ac ts  could  be equally  
d ra s tic . At th e  m in in g  s ite  th e re  will be  severe d is tu rb a n c e s  to 
th e  ecology of th e  a re a  th ro u g h , am ong  o th e rs , th e  m in ing  
o p e ra t io n  itse lf , th e  in f r a s t r u c tu r a l  a c tiv it ie s  a n d  th e  
d isch a rg e  of p o llu ta n ts  to  th e  a tm o sp h e re . At th e  p rocessing  
site , th e  e fflu en ts  a n d  o th e r  p o llu ta n ts  th a t  will be d ischarged  
w ould  pose  severe  en v iro n m en ta l th re a ts  u n le s s  ad e q u a te  
c o u n te r  m e a s u re s  a re  a d o p te d . A lth o u g h  th e  p ro p o sed  
a rra n g e m e n t w ith  th e  p ro sp e c to r  h a s  p rovision  to th e  effect 
th a t  th e  o p e ra tio n s  will be c a rried  o u t w ith  d u e  resp ec t to the  
law s of th e  co u n try , a n d  th e  N ational E nv ironm en t Act does 
c o n ta in  p rov isions to  g u a rd  a g a in s t ad v erse  env ironm en t 
im p ac ts , we a re  of op in ion  th a t  for a n  o p era tio n  of th is  
m ag n itu d e  a d d itio n a l sa fe g u a rd s  sh o u ld  be  adop ted . T h is is 
p a rticu la rly  im p o r ta n t a s  m in in g  p ro sp e c to rs  th e  w orld over
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are  no to rious for c rea ting  env ironm ental d isa s te rs , a n d  F reeport 
M acM oran is  no  excep tion . In  fact, acco rd in g  to  m ed ia  
rep o rts , F reepo rt M acM oran, one of th e  la rg e s t fertilizer 
m a n u fa c tu r in g  co m p an ies  in  th e  w orld, h a s  th e  d u b io u s  
d is tin c tio n  of be ing  a lso  No. 1 P o llu to r in  th e  USA. It h a s  a lso  
h a d  a  poor reco rd  in  In d o n es ia  a n d  in  th e  S o u th  Pacific is la n d  
of New G u inea . It w ou ld  a lso  be  p ru d e n t to  ch e ck  o n  th e  
com pany ’s cred ib ility  p e rta in in g  to  en v iro n m en ta l m a tte r s  by  
calling  for th e  re lev an t re p o r ts  from  USA, New G u in e a  a n d  
Indonesia  before p ro jec t app rova l . . . T h ro u g h  s tu d y  o f s u c h  
rep o rts , we w ould be in  a  b e tte r  p o sitio n  to  in s is t  on  th e  
in co rp o ra tio n  o f s tro n g e r a n d  m ore  effective m e a s u re s  in  
th e  A greem ent to  e n s u re  en v iro n m en t safety . It sh o u ld  be 

. exp ressly  s ta te d  in  th e  A greem en t th a t  th e  m in in g  o p e ra tio n s  
a n d  th e  p ro cess in g  sh o u ld  be  ca rried  o u t in  a c co rd a n ce  w ith  
th e  en v iro n m en t s ta n d a rd s  se t by  th e  G o v ern m en t of S ri 
L anka. T he A greem ent sh o u ld  a lso  specifically  s ta te  th a t  th e  
ecological re s to ra tio n  of th e  a re a s  affected  by  th e  m in in g  m u s t  
be  ca rried  o u t by th e  p ro sp e c to r  a t  h is  ow n c o s t p rogressively  
d u rin g  th e  period  of m in in g  o p e ra tio n s  a n d  a s  d irec ted  by  th e  
G overnm en t of S ri L anka. T he A greem ent m u s t  be explic it th a t  
fa ilu re  to  observe th e se  en v iro n m en ta l p ro tec tio n  m e a s u re s  
cou ld  re su lt  in  th e  te rm in a tio n  of th e  p ro ject. W e d raw  specia l 
a tte n tio n  to  th e  fac t th a t  th e  J a y a  G anga  w h ich  is w ith in  th e  
a re a  to  be m ined  h a s  b e e n  reg a rd ed  a s  a  w o n d e r of th e  a n c ie n t 
w orld a n d  a  c u ltu ra l  m o n u m e n t to  be  p rese rv ed  by  UN ESCO’s 
W orld H eritage C onven tion . (D.L.O. M endis, The Island, 14 
April 1998)”.

T he p e titio n e rs ’ a s se r tio n s  w ith  reg ard  to  a p p re h e n d e d  
h a rm  from  th e  p ro p o sed  p ro jec t a lso  fin d s  s u p p o r t  in  th e  
rep o rt of th e  N ational S c ience  F o u n d a tio n  (P. 12) w h ich  s ta te d  
th a t  th e  p ro jec t

“in  th e  view of m an y  of th e  P ro fessiona l A sso c ia tio n s  in  
th e  co u n try , e.g. T he In s ti tu tio n  of E n g in eers , In s ti tu te  of 
C hem istry , th e  N a tio n a l A cadem y of S c ien ces  a n d  m o st 
ind iv idual sc ie n tis ts  a n d  e n g in e e rs  is h igh ly  d isa d v a n ta g e o u s
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to  th e  c o u n try  a n d  w ith  h igh ly  a d v e rse  e n v iro n m en ta l 
im p a c ts .”

The report adds:

“T he p roposa l of exp lo ita tion  of th e  a p a tite  m ine is bese t 
w ith  m an y  p rob lem s. M ines alw ays c a u se  dam age  to [the] 
en v iro n m en t a n d  m in im ization  of su c h  dam age  m u s t be 
exam ined  a t  length . F u r th e r , [the] E ppaw ela p h o sp h a te  ore is 
located  in  a n  ag ricu ltu ra lly  developed system , in  a n  a re a  of 
ex trem e h isto rica l im p o rtan ce  an d  of archaeological value in 
th e  proxim ity  of [national] m o n u m e n ts  close to the  C u ltu ra l 
T riang le  s ite s  w ith  th e  Sri M ahabodh i a n d  R uw anw eli Saya. 
W ith in  th e  b o u n d s  of [the] m in ing  a re a  a re  m an y  a n c ie n t 
villages, w h ich  will be adverse ly  affected. The im m edia te  th re a t 
to  th e  J a y a  G anga o r Yoda E la c a n n o t be overlooked. If 
th e  m in ing  of th e  ore d am ag es  th e  J a y a  G anga, it d en ig rades  
Sri L an k an  h isto iy . J a y a  G anga is a n  eng ineering  m arvel th a t  
m u s t  be p reserved  for e te rn ity  a s  th e  heritage  of m an k in d  ju s t  
a s  th e  Taj M ahal, th e  P yram ids or R uw anw eli Saya are 
p reserved  for p o s te rity .”

T he E ppaw ela  p ro ject, a s  th e  pe titioners , th e  N ational 
Science F o u n d a tio n  a n d  th e  N ational A cadem y of Sciences 
p o in t ou t, is in  a n  a re a  of h isto rica l significance. If I m ight 
a d o p t th e  w ords of M arth a  P ricke tt F e rn an d o  in  h e r  com m en ts  
on  a n o th e r  p roposed  p ro jec t - th e  a u g m e n ta tio n  of the  M alala 
oya b a s in  from  M au a ra  -, “U n less  developm ent ac tiv ities in 
a re a s  like th is  p ro ject a re  acco m p an ied  by p ro p er ELA s tu d ie s  
a n d  [p roposals for] m itig a tio n  of th e  [adverse im p ac ts  on] 
a rchaeo log ical re so u rc e s  th a t  will be  dam aged , v a s t n u m b e rs  
of s ite s  - in  fact, m u c h  of S ri L an k a ’s u n ren ew ab le  c u ltu ra l 
h e ritag e  a n d  th e  raw  d a ta  for all fu tu re  s tu d ie s  on  a n c ie n t Sri 
L an k a  - will be d estro y ed  w ith o u t record , a n d  a n  a c c u ra te  
u n d e rs ta n d in g  of life in  a n c ie n t Sri L anka will rem a in  forever 
w rap p ed  in  m y th  a n d  h y p o th e s is .” In th a t  co nnection , the  
w o rd s of D.D. K ossam bi (The Culture an d  Civilization o f  Ancient 
India) com e to  m ind: “To le a m  a b o u t th e  p a s t  in  th e  ligh t of the  
p re s e n t is  to  le a m  a b o u t th e  p re s e n t in  th e  ligh t of th e  p a s t .”
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Ig n o ra n c e  of v ita l  fa c ts  o f h is to r ic a l  a n d  c u l tu r a l  
sign ificance on  th e  p a r t  of p e rso n s  in  a u th o r ity  c a n  lead  to  
seriou s  b lu n d e rs  in  cu rren t dec ision  m ak in g  p ro c e sse s  th a t  
re la te  to m ore th a n  ru p e e s  a n d  cen ts . T he firs t re sp o n d e n t, th e  
S e c re ta ry  to  th e  M in istry  o f In d u s tr ia l  D evelopm en t, in  
p a ra g ra p h  13 of h is  affidavit s ta te s  a s  follows: “T he s o u th e rn  
p a r t  of th e  Yoda Ela h a s  b een  a b a n d o n e d  after the construction  
o f  J a y a  G anga in 1 9 8 0 ’s  under the M ahaw eli Schem e.” (The 
e m p h a s is  is m ine). J u d ic ia l  r e s t r a in t  p re v e n ts  m e  from  
su g g estin g  w hy he  m ight, p e rh a p s , hav e  th o u g h t it w as 
called  “J a y a ” G anga.

T he K alaweva, w h ich  h e lped  to  su p p le m e n t th e  su p p ly  of 
w a te r  to  A n u ra d h a p u ra  a n d  th e  a re a  a ro u n d  th a t  g rea t a n d  
a n c ie n t city, w as  c o n s tru c te d  by  King D h a tu s e n a  (455-473  
AD) a n d  it is, therefo re  su p p o sed , th o u g h  n o t conclusively  
e s ta b lish e d , th a t  D h a tu se n a  a lso  b u ilt  th e  J a y a  G an g a  w h ich  
a u g m e n ted  th e  ta n k s  a t  A n u ra d h a p u ra  a n d  its  en v iro n s s u c h  
a s  T issa , N agara  a n d  M a h a d a ra g a tta , a p a r t  from  irrig a tin g  
a  large a re a  of lan d  of a b o u t 180 s q u a re  m iles. (See K.M. de 
Silva, H istory o f  Sri Lanka, p. 30; R.L. B roh ier, Ancient 
Irrigation W orks in Ceylon, P a r t  II, pp . 7-8.)

T he m a p s  p ro d u ced  show  th a t  th e  J a y a  G an g a  p a s s e s  
th ro u g h  th e  E ppaw ela  p h o sp h a te  d e p o s it region. It w as, a s  
B roh ier say s, a  p a r t  of “a n  in g en io u s  n e t-w o rk  of irrig a tio n  
c h a n n e ls  in  th is  d is tr ic t . . . w h ich , a p a r t  from  afford ing  
ed ifica tion  to  fu tu re  g e n e ra tio n s , a re  m o n u m e n ts  of th e  pow er 
a n d  beneficicence  of th e  a n c ie n t ru le rs  of Ceylon." W h e th e r it 
w as b u ilt by D h a tu se n a  o r  n o t, acco rd in g  to C h a p te r  7 9 .5 8  o f 
th e  M ahaw am sa, P a ra k ra m b a h u  I (1 1 5 3 -1 1 8 6  AD) “h a d  th e  
ru in e d  c a n a l called  J a y a  G anga res to red . It b ra n c h e d  off from  
K alavapi a n d  flowed to A n u ra d h a p u ra .” It is a  5 4  1 / 2  m ile long 
c o n to u r  c h a n n e l th a t  s ta r ts  from  a  s lu ice  in  th e  b u n d  of th e  
Kala W ewa a n d  e n d s  in  th e  T issa  W ewa a n d  B asa w a k u lam  
ta n k  in  th e  a n c ie n t city  of A n u ra d h a p u ra . A ssu m in g  th a t  som e 
peop le  n o t only do n o t know  th e  b a s ic  fac ts  of h isto ry , b u t
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m igh t a lso  be  ig n o ran t of e lem en tary  geography so a s  no t to be 
ab le  to  rea d  th e  m a p s  th a t  w ere p roduced , it m ight be 
exp la ined  th a t  th e  fu n c tio n  of th e  J a y a  G anga in  an c ie n t tim es 
a p p e a rs  to  b e  twofold: to  in te rce p t th e  d ra inage  from  the  land  
to th e  e a s t  a n d  is su e  it to  c a sc a d e s  of sm alle r village ta n k s  to 
th e  w est, in  th e  b a s in  of th e  K ala oya; a n d , by tra n s -b a s in  
d iversion , to  a u g m e n t th e  A n u ra d h a p u ra  city ta n k s  an d  
provide irriga tion  w a te r  in  th e  a d ja c e n t M alw atu oya basin . 
B roh ier s ta te s  th a t  th is  an c ie n t can a l, w h ich  h a d  aga in  been  
re s to red  in  1885-1888 ,

“h a d  a  g rad ie n t for th e  firs t 17 m iles of only six  inches  per 
m ile . .  . S u c h  a n  in g en io u s m em oria l of an c ie n t irriga tion  skill 
c a n n o t be  p a s se d  over w ith o u t a  reference to its  pecu liar 
fea tu re s . It n e e d s  to  be  exp la ined  th a t  th e  J a y a  G anga follows 
th e  h igh  g ro u n d  be tw een  th e  reservo ir w h ich  serves a s  its 
so u rce  of su p p ly  a n d  th e  T issa  W ewa. By th is  m ea n s  it 
in te rc e p ts  a ll th e  d ra in a g e  betw een  E lagam uw a a n d  the  w est
e rn  w a te rsh e d  o f th e  M alw atuoya w h ich  o therw ise  w ould ru n  
to  w a s te  a n d  it irr ig a tes  th e  c o u n try  below  th e  c a n a l by a m ost 
perfect sy s te m  of irriga tion . In  e a ch  of th e  su b s id ia ry  valleys on 
its  c o u rse  th e  w a te r  is  d iverted  by c h a n n e ls  in to  little village 
ta n k s  o r c h a in s  of ta n k s  - th e  ta n k s  lower dow n receiving the 
overflow from  th e  ta n k s  p laced  h ig h er in  each  chain .

T he sch em e  w a s  so  perfec t th a t  th e  a n c ie n t c a n a l afforded 
irrig a tio n  facilities over ap p rox im ate ly  180 sq u a re  m iles of 
c o u n try  o n  th e  e a s t  of th e  K ala-oya, be tw een  Kala W ewa an d  
A n u ra d h a p u ra . It to day  feeds no  less  th a n  60  village ta n k s  and  
p rov ides a  reliab le  so u rc e  of d rin k in g  w a te r to m ore th a n  100 
villages a n d  to  th e  tow n  of A n u ra d h a p u ra .

T h ere  is  u n d e r  s u c h  c irc u m sta n c e s , little  rea so n  to 
d isp u te  th a t  th e  J a y a -G a n g a  m u s t  have  b een  of in calcu lab le  
benefit to  N uw arakalaw iyaT h  th e  d ay s  uf th e  S ln lia lese-K ings, 

" In a sm u c h  a s  th e  re s to ra tio n  of th e  w ork  is today  b u t  too 
ap tly  d e sc rib ed  a s  ‘th e g ra n d e s t ex p erim en t in  irriga tion  ever 
u n d e r ta k e n  in  m o d e m  C eylon .’”
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T he J a y a  G an g a , w h ic h  th e  p e titio n e rs , a s  w ell a s  
the  N ational A cadem y o f S c ien ces  a n d  th e  N ational Science 
F oundation , have  d raw n  a tte n tio n  to, is n o t m ere ly  a  w a te r  
cou rse  o r tra n s p o rta tio n  c a n a l co rrd ido r, o r even  “a n  am az in g  
technological fea t”, a s  Prof. K.M. De Silva d e sc rib es  it; it is  a lso  
an  in teg ra l p a r t  of a  h u m a n -m a d e  w a te r  a n d  soil c o n se rv a tio n  
ecosy s te m . Its  p rese rv a tio n  is therefo re  n o t only  of In terest to  
E H eliterati a t  a  h ig h e r  p lan e , a s  a  m a tte r  co n c ern in g  th e  
heritage of h u m a n k in d  th a t  m u s t  be  p reserved , b u t  a lso , a t  
th e  m ore m u n d a n e  level of th e  p e titio n e rs  a n d  th o u s a n d s  
o f o th e rs  like th e m  w ho d e p e n d  on  th e  c o n tin u e d  a n d  
efficient fu n c tio n in g  of th a t  eco sy stem  fo r  the pu rsu it o f  their 
occupations an d  in deed  fo r  susta in ing  their very  lives, a  m a tte r  
of grave a n d  im m ed ia te  p e rso n a l concern .

The re sp o n d e n ts  a n d  th e ir  lea rn ed  co u n se l s u b m it th a t  
en v iro n m en ta l c o n c e rn s  hav e  b e e n  sufficien tly  a d d re s s e d  in  
th e  p roposed  ag reem en t.

T he 1st re sp o n d e n t in  h is  affidavit s ta te d  th a t  ex p lo ra tio n  
a n d  m in in g  l ic e n c e s  c a n n o t  b e  i s s u e d  in  r e s p e c t  o f 
a rc h a e o lo g ic a l  r e s e rv e s .  P la n ts  fo r th e  p r o d u c t io n  of 
p h o sp h o ric  ac id  a n d  s u lp h u r ic  ac id  c a n n o t be c o n s tru c te d  
b e fo re  c o m p l ia n c e  w i th  t h e  E n v i r o n m e n ta l  I m p a c t  
A s s e s s m e n t  p r o c e s s  p r e s c r ib e d  b y  th e  N a t io n a l  
E nv iro n m en ta l Act. If a n d  w h e n  th e  A greem ent is e n te re d  in to , 
th e  P ro ject C om pany  is  re q u ire d  to  c a rry  o u t ex p lo ra tio n  a n d  
feasib ility  s tu d ie s  a fte r  w h ich  th e  p ro jec t is req u ired  to  su b m it 
itse lf  to th e  EIA p ro c e s s  before  m in in g  is co m m enced . A 
d e ta iled  M ine R e sto ra tio n  P lan  a n d  a  M ine R e sto ra tio n  B ond 
a re  requ ired . M oreover th e  C om pany  is req u ired  to  com ply  
w ith  th e  re q u ire m e n ts  of th e  M ines a n d  M inera ls Act, th e  
N ational E n v iro n m en ta l A ct a n d  th e  M ahaw eli A u th o rity  Act 
a n d  to c o n d u c t its  o p e ra tio n s  so  a s  to  m inim ize h a rm  to  th e  
env ironm en t, p ro te c t n a tu r a l  re so u rc e s , d isp o se  of w a s te  in  a  
m a n n e r  c o n s is te n t w ith  good w a s te  d isp o sa l p rac tic e s  a n d  in  
g en era l to  provide for th e  h e a lth  a n d  safe ty  of i ts  em ployees 
a n d  th e  local co m m u n ity  a n d  a lso  be re sp o n s ib le  for th e
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“rea so n ab le  p rese rv a tio n  of th e  n a tu ra l  env ironm en t w ith in  
w h ich  th e  Project C om pany o p e ra te s .” The 1st resp o n d en t 
fu r th e r  s ta te d  th a t  th e  G overnm ent is em pow ered to su sp en d  
th e  o p e ra tio n s  of th e  C om pany  “if it d e te rm in es  th a t  severe 
e n v iro n m e n ta l  d a m a g e  a s so c ia te d  w ith  th e  C o m p an y 's  
v io lation  of app licab le  law  is re su ltin g  from  the  C om pany’s 
o p e ra tio n s  w h ich  th e  C o m p an y  h a s  failed  to re m e d y .” 
A tten tio n  is d raw n  to th e  m a in te n a n c e  of a n  E nv ironm en t 
R esto ra tio n  E scrow  A ccount, th e  req u irem en t to fu rn ish  a 
M ines R esto ra tion  Bond w hich , he  s ta te s , “w ould be ad e q u a te  
to  cover an y  en v iro n m en ta l dam age  an d  to  effect th e  n ecessa ry  
re s to ra tio n  w ork .” In h is  op in ion , s ince  th ere  a re  ad e q u a te  
sa fe g u a rd s  in  th e  p roposed  ag reem en t “to m ake th e  C om pany 
r e s p o n s ib le  to  ta k e  n e c e s s a ry  s te p s  to  m in im ize  a n d  
re h a b ili ta te  a n y  d a m a g e  to  th e  e n v iro n m e n t a n d  local 
c o m m u n ity ”, th e  1st r e s p o n d e n t  c o n c lu d e s  th a t  “it is 
p re m a tu re  to form  a n  op in ion  on  th e  n a tu re  a n d  ex te n t of the  
en v iro n m en ta l dam age  w h ich  m ay  tak e  p lace d u e  to th is  
p ro jec t.”

T he D irec to rs  of th e  5th a n d  7th re sp o n d e n ts  s ta te d  in  th e ir 
affidavits th a t  in  th e  in tro d u c tio n  to  th e  ag reem en t it is s ta te d  
a s  follows: “(D) In th e  p ro cess  of developing m in era l reso u rces , 
th e  G overnm en t gives h igh  p rio rity  to  th e  p ro tec tio n  of th e  
e n v iro n m en t a n d  avo id an ce  of w a s te  a n d  m isu se  of its  
re so u rc es . (F) T he C om pany  [5th R esponden t] is ready  an d  
w illing to p roceed  in  th e se  u n d e rta k in g s , a n d  to  a s su m e  the  
r is k s  in h e re n t th e re in  in  ex change  for th e  r ig h ts  a n d  benefits  
h e re in  provided, a ll p u r s u a n t  to th e  te rm s  a n d  con d itio n s  
s e t  fo rth  in  th e  a g re e m e n t.” It is s ta te d  th a t  u n til  th e  
E n v iro n m e n ta l Im p ac t A sse ssm e n t a n d  F easib ility  s tu d y  
a re  done, th e  co n c ern s  se t o u t in  th e  p e titio n  c a n n o t be 
sa tis fac to rily  ad d re sse d . T he E xp lo ra tion  L icences is su e d  to 
th e  6 th a n d  7th re sp o n d e n ts  a re  su b je c t to  th e  r ig h ts  of the  
ow ner or o c c u p a n t of th e  lan d  covered by th e  licence a n d  to the  
p rov is ions  of th e  M ines a n d  M inera ls  Act a n d  th e  reg u la tio n s  
m ad e  th e re u n d e r . T hey s ta te  th a t  th ey  w ould  b rin g  to  b e a r  
c u r re n t  technology for b o th  p h o sp h o ric  a n d  su lp h u r ic  acid
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w hich  have m itiga ted  very n ea rly  a ll of th e  p o llu tio n  a sp e c ts  of 
su c h  p lan ts . All th is  will be  su b je c t to th e  EIA a n d  F easib ility  
S tudy . T hey su b m itte d  th e  IMC G lobal E n v iro n m en ta l, H ea lth  
an d  Safety  S ta n d a rd s  a n d  G u idelines M an u a l in  s u p p o rt  of 
th e ir  av e rm en t th a t  th e  B oard  of D irec to rs  o f IMC h a d  ad o p ted  
a  very specific a n d  enforceab le  policy to w ard s  en v iro n m en ta l, 
h e a lth  a n d  safe ty  policies. T hey  s ta te  th a t  w ith  th e  m erger of 
M acM oran Inc. in to  IML-Global Inc., F reep o rt M acM oran 
ceased  to  ex ist. T h is  w as  a  p a r t  of th e  co n so lid a tio n  o c cu rrin g  
in  th e  fertilizer in d u s try  a t  th e  tim e a n d  n o t a n  a tte m p t to  h ide  
th e  fo rm er F reepo rt M acM oran In c .’s  invo lvem ent in  S ri L anka  
on  th e  p ro ject. W h at tro u b le s  th e  p e titio n e rs  is  th a t  a lth o u g h  
F reepo rt M acM oran w ith  a  b a d  reco rd  on  po llu tio n  h a s  ceased  
to exist, i ts  sp irit ro am s doing  im p o rta n t th in g s , s u c h  a s  see ing  
th e  P re s id e n t (see P.4) a n d  in itia lling  th e  final d ra f t  o f th e  
p roposed  ag reem en t. W hile liabilities a re  p laced  o n  S a rab h u m i, 
a  sm all local com pany , w h e re as  th e  d ec is io n  to  ac ce p t the  
ten d e r  w as  b a se d  on  th e  size a n d  cap ac ity  of th e  m u lti-n a tio n a l 
g ian t F reep o rt M acM oran.

L earned  c o u n se l for th e  re sp o n d e n ts  su b m itte d  th a t  in  
te rm s o f A rticle VII of th e  p roposed  ag reem en t, th e re  h a s  to be 
a  feasib ility  s tu d y  a n d  a  rep o rt th ereo n . T he rep o rt m u s t  have  
a  sec tio n  rep o rtin g  th e  r e s u l ts  of e n v iro n m e n ta l im p ac t 
s tu d ie s  a s  d escrib ed  in  A nnex  E to th e  A greem ent. T he sec tion  
of th e  rep o rt will be p rep a re d  by a n  a p p ro p ria te ly  qualified  
in te rn a t io n a l ly  reco g n ized  in d e p e n d e n t  c o n s u lt in g  firm  
approved  by  th e  G overnm ent. T he s tu d y  m u s t  m ee t the  
re q u ire m e n ts  o f A rticle 25. A rticle 2 5 .2  p rov ides a s  follows:

“T he  C om pany  sh a ll in c lude  in  th e  F easib ility  S tu d y  a n  
en v iro n m en ta l s tu d y  in  re la tio n  to all e n te rp r is e  ac tiv ities  in  
a cco rd an ce  w ith  A pplicable Law, a n d  sh a ll  a lso  identify  a n d  
analyze  a s  p a r t  of th e  Feasib ility  S tu d y  th e  p o ten tia l im p ac t 
of th e  o p e ra tio n s  o n  land , w ater, a ir, biological re so u rc e s  
a n d  so c ia l, e co n o m ic , c u l tu r e  a n d  p u b lic  h e a lth .  T he  
en v iro n m en ta l s tu d y  will a lso  o u tlin e  m e a s u re s  w h ich  the  
C om pany  in te n d s  to  u s e  to  m itiga te  a d v e rse  en v iro n m en ta l
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im p a c ts  o f th e  E n te rp r is e  (inc lud ing  w ith o u t lim ita tio n  
d isposa l o f o v e rb u rd en  a n d  tailings an d  con tro l of p h o sp h a te  
a n d  fluorine em issions) a n d  for res to rin g  a n d  reh ab ilita tin g  
th e  c o n tra c t A rea a n d  an y  Project A reas a t  th e  te rm in a tio n  of 
th is  A greem ent. T he F easib ility  S tu d y  sh a ll  provide a n  
e s tim a te  of th e  co s t of s u c h  re s to ra tio n  a n d  rehab ilita tion . The 
Feasib ility  S tu d y  sh a ll a lso  include  p ro ced u res  a n d  sch ed u les  
re la tin g  to  th e  m an ag em en t, m onitoring , progressive control, 
corrective m e a s u re s  a n d  th e  reh a b ilita tio n  an d  re s to ra tio n  of 
all C o n trac t A reas a n d  Project A reas in  re la tion  to all adverse  
effects on  th e  en v iro n m en t a s  a re  identified  in  th e  Feasibility  
S tudy . T he S tu d y  will a lso  provide a n  e s tim a te  of th e  co s t of 
su c h  ac tiv ities .”

Article 25.1  provides as follows:

“T he C om pany  sh a ll in  re la tion  to all m a tte rs  connected  
w ith  th e  E n te rp rise  com ply w ith  the  M ines a n d  M inerals Act, 
No. 30  of 1992, th e  N ational E nv ironm en ta l Act, No. 47 of 1980 
(as am en d ed  by E n v iro n m en ta l Act No. 56 of 1988, the 
M ahaw eli A u tho rity  of S ri L anka  Act, No. 23  of 1979, the 
R egu la tions m ad e  th e re u n d e r  an d  all o th e r  A pplicable Law 
a n d  genera lly  p revailing  s ta n d a rd s  for m in ing  opera tions. 
W ithou t in  a n y  w ay de ro g a tin g  from  th e  effect of th e  above 
m e n tio n e d  A p p licab le  Law  a n d  m in in g  s ta n d a r d s ,  th e  
C o m p a n y  s h a l l  c o n d u c t  a ll i ts  o p e ra t io n s  u n d e r  th is  
A greem ent so  a s  to  m in im ize  h a rm  to th e  en v iro n m en t 
(includ ing  b u t  n o t lim ited  to  m inim izing  po llu tion  a n d  harm fu l 
em iss io n s), to  p ro te c t n a tu ra l  re so u rc es  a g a in s t u n n e c e ssa ry  
dam age, to  d isp o se  of w a ste  in  a  m a n n e r  c o n s is te n t w ith  good 
w a ste  d isp o sa l p rac tice s , a n d  in  genera l to provide for the 
h e a lth  a n d  safe ty  of i ts  em ployees a n d  th e  local com m unity . 
T he com p an y  sh a ll be  resp o n sib le  for rea so n a b le  p rese rv a tio n  
of th e  n a tu r a l  e n v iro n m e n t w ith in  w h ich  th e  C om pany  
o p e ra te s  a n d  for tak in g  no  a c ts  w ith o u t G overnm en t approval 
w h ich  m ay  b lock  o r lim it th e  fu r th e r  developm en t of the  
re so u rc e s  o u ts id e  th e  m in in g  a n d  p ro cess in g  a re a s  . . . ”
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L earned  c o u n se l for th e  re sp o n d e n ts  su b m itte d  th a t  u n til  
th e  feasib ility  s tu d y  is  d o n e  a n d  th e  developm en t p la n  is 
p repared , th e re  is  no  w ay o f find ing  o u t th e  loca tion  of th e  m in e  
a n d  m ethod  of m in in g  a n d  w h e th e r  in  te rm s  of th e  p ro jec t 
anybody  will be re located . In  te rm s  o f th e  ag reem en t, a fte r  
th e  p re p a ra tio n  a n d  su b m iss io n  of th e  feasib ility  s tu d y , if 
th e  C om pany  dec ides to  p roceed  w ith  c o n s tru c tio n , it m u s t  
s u b m i t  a  d e v e lo p m e n t p l a n  w ith  its , a p p l ic a t io n  fo r  
c o n s tru c tio n  to  th e  S ec re ta ry , w ho  m ay  w ith h o ld  ap p ro v a l for 
p roceed ing  w ith  th e  p ro ject.

In  te rm s of A rticle 7 .7 , “if a n d  only  if th e  S ec re ta ry  
d e te rm in es  th a t  im p lem e n ta tio n  o f th e  D evelopm ent P lan  
together w ith  a n y  m od ifica tions th e re o f  w h ich  m ay  be  reflected  
in  th e  C om pany’s  a p p lica tio n  to  c o n s tru c t  an d  opera te : (a) will 
n o t re su lt  in  efficient deve lopm en t of th e  m in e ra l re so u rc e , (b) 
is likely to re s u lt  in  disproportionately a n d  u n reasonably  
d a m ag in g  th e  s u rro u n d in g  E n v iro n m e n t, (c) is likely to  
unreasonably limit th e  fu r th e r  deve lopm en t p o ten tia l o f th e  
m in e ra l re so u rc e s  w ith in  th e  M ining A rea, o r (d) is likely  to  
have  a  m aterial a d v e rse  effect o n  th e  socio-political s tab ility  
in  th e  a re a  which is not offset b y  the poten tia l benefits o f  
the project o r by  m itig a tin g  m e a s u re s  in co rp o ra ted  in to  th e  
D evelopm ent P lan. T he d ec is ion  sh a ll n o t b e  u n re a so n a b ly  
delayed  a n d , in  ligh t of s ig n ifican t e x p e n d itu re  of tim e, effort 
a n d  m oney  w h ich  will have been  u n d e r ta k e n  by th e  C om pany , 
app rova l sh a ll be g ra n te d  in  th e  a b sen c e  of significant an d  
overriding justification.'' T he A rticle goes o n  to  s ta te  th a t  if th e  
S e c re ta ry  h a s  a n y  o b jec tio n s  o r su g g estio n s , th ey  sh o u ld  be 
co m m u n ica ted  to th e  C om pany , a n d  in  th e  even t of an y  
m u tu a lly  a c c e p ta b le  re s o lu tio n  n o t  b e in g  re a c h e d , th e  
C om pany  m ay  refer th e  m a tte r  to  a rb itra tio n  u n d e r  A rticle XX 
a s  to  w h e th e r  th e  S e c re ta ry  h a d  “s u b s ta n t ia l  c a u se  for 
w ith h o ld in g  a p p ro v a l o f  th e  F e a s ib ili ty  S tu d y  R e p o rt, 
D evelopm ent P lan  a n d  ap p lic a tio n  to  c o n s tru c t  a n d  op era te , 
a n d  if s u b s ta n tia l  c a u se  is  d e te rm in e d  to  have n o t ex isted , th e  
S ec re ta ry  sh a ll p ro m p tly  is s u e  h is  (her) app rova l of s u c h  
R eport, P lan  a n d  ap p lic a tio n  . . .” (The e m p h a s is  is m ine.)
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L earned  counsel for th e  5 lh a n d  7 th re sp o n d e n ts  su b m itted  
th a t  if th e  S ecre tary  w rongfully approved  the  feasibility study , 
it is “only a t  th a t  stage, if a t  a ll” p e rso n s  will be ab le  to challenge 
m a tte rs  in  C ourt. How w ould  th e  p e titio n ers  know  afte r the  
F easib ility  S tu d y  o r D evelopm ent P lan  th a t  they a re  likely to be 
affected, for in  te rm s  of Article 7 .9 , su b je c t to th e  prov isions of 
A rticle 5 .5 , th e  Feasib ility  S tu d y  a n d  D evelopm ent P lan  a re  to 
be tre a te d  a s  “confiden tia l”. T he G overnm en t m ay  in  te rm s 
o f A rticle 5 .5  d isc lose  “d a te  an d  in fo rm ation  w h ich  the  
G overnm en t d e te rm in es  in  good fa ith  is n ecessa ry  to d isclose 
to  th ird  p a rtie s  in  o rd er to p ro tec t th e  n a tio n a l in te re s ts  of 
S ri L an k a ”; b u t  w h a t is th e  g u a ra n te e  th a t  th e  G overnm ent 
will re lease  th e  Feasibility  S tu d y  a n d  D evelopm ent P lan w hen  
th ey  a re  availab le?  T he p e titio n e rs  an d  o th e r p e rso n s  w ho m ay 
be  affected  will p robab ly  be no  b e tte r  inform ed th a n  they  were 
a t  th e  tim e of m ak in g  th is  app lication . In m y view, the  
p e titio n e rs  decided  w isely in  com ing before th e  C ourt w hen  
th ey  did. M oreover, w ho m ay  seek  ju d ic ia l review if dam age  is 
c a u se d  to  a  c u ltu ra l m o n u m e n t o r th e  c u ltu ra l m o n u m e n t or 
c u ltu ra l  he ritage  lan d sc a p e  of Ja y a -g a n g a ?  F u rth e r , in  m y 
view, th e  w ords em p h a s ise d  a re  so  vague a s  to confer a 
p rac tica lly  un lim ited  d isc re tio n  on  th e  S ecre tary . T hey a re  so 
b ro ad ly  fram ed  so a s  to  m ake  ju d ic ia l review very difficult 
indeed . In an y  event, w h a t is th e  rem edy  available to anyone, 
if th e  S ec re ta ry ’s decision  is p u r s u a n t  to  a n  a rb itra l aw ard?

L earned  co u n se l for th e  re sp o n d e n ts  s ta te d  th a t, s ince  the  
p ro p o sed  ag reem en t exp ressly  p rov ides for com pliance by the  
C om pany  w ith  A pplicable Law, in c lu d in g  th e  M ines an d  
M inerals Act a n d  th e  N ational E n v iro n m en ta l Law an d  the  
reg u la tio n s  m ade  th e re u n d e r , a n d  s ince  th e  C om pany will be 
su b je c t to th e  “s tr in g e n t” re q u ire m e n ts  of th e  licences issu e d  
for exp lo ra tion  a n d  m in ing , th e  fea rs  of th e  p e titio n ers  are  
u n fo u n d ed  a n d “conje c tu ra l”. S ection  30(1) of the  M ines an d ' 
M in e ra ls 'A c F sfa fe s  th a t  no  licence sh a ll be issu e d  to any  
p e rso n  to  explore for o r m ine  a n y  m in e ra ls  up o n , am ong  o th e r 
p laces , “an y  lan d  s itu a te d  w ith in  s u c h  d is ta n c e  of a  lake, 
s tre a m  or ta n k  o r b u n d  w ith in  th e  m ean in g  of th e  Crow n L ands
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O rd inance  (C hap ter 454), a s  m ay  b e  p resc rib ed , w ith o u t th e  
approval of th e  M in ister a n d  th e  M in ister in  ch a rg e  of th e  
su b je c t of L an d s”; “an y  lan d  s itu a te d  w ith in  s u c h  d is ta n c e  of 
a  c a tc h m e n t a re a  w ith in  th e  m ea n in g  of th e  C row n L an d s 
O rd in an ce  (C hap ter 454) a s  m ay  be  p resc rib ed  w ith o u t th e  
approval of th e  M in ister a n d  th e  M in ister in  ch a rg e  of th e  
su b je c t of L ands." Section  31 of th e  M ines a n d  M inera ls  A ct 
provides th a t  no  licence sh a ll  be  issued- to  a n y  p e rso n  to 
explore for, or m ine  an y  m in e ra l u p o n  “(a) an y  lan d  s itu a te d  
w ith in  s u c h  d is ta n c e  of a n y  a n c ie n t m o n u m e n t s itu a te d  o n  
S ta te  lan d  or an y  p ro tec ted  m o n u m e n t, a s  is p re sc rib e d  u n d e r  
section  24  of th e  A n tiqu ities  O rd in an ce  (C hap ter 188); a n d  (b) 
an y  lan d  declared  by th e  A rchaeological C o m m issio n er to be 
a n  a rch aeo lo g ica l rese rv e  u n d e r  sec tio n  33  o f th e  sa id  
O rd inance ."

O ne w onders w h e th e r  th e  p rov isions of th e  M ines a n d  
M inera ls Act re la tin g  to  lak es , s tre a m s  a n d  b u n d s  a n d  
c a tc h m e n t a re a s  a s  defined  by  reference  to th e  C row n L an d s 
O rd in an ce  sufficien tly  p ro tec t th e  w a te r  a n d  soil co n se rv a tio n  
ecosystem  of the  a re a  affected  by  th e  p ro p o sed  p ro jec t. No 
ev idence w as  p laced  before, th is  C o u rt a s  to  w h e th e r  a n y  lan d  
in  th e  exp loration , m in ing , c o n tra c t or p ro jec t a re a s  h a s  b e e n  
p resc rib ed  u n d e r  th e  law  a s  b e ing  lan d  w ith in  p re sc rib e d  
d is ta n c e s  from  a n c ie n t m o n u m e n ts  a n d  w h a t la n d  h a s  b e e n  
d e c la re d  to  be  a n  a rc h a e o lo g ic a l rese rv e . M oreover, no  
p rov ision  ex is ts  for th e  p re se rv a tio n  of a  c u ltu ra l  h e ritag e  
la n d sc a p e , like th e  J a y a  G an g a , a s  d is t in g u is h e d  from  
a  m o n u m e n t, lest th e re  be som e d isp u te  a b o u t th e  w ord 
‘m o n u m e n t’: No law s c a n  ex p ressly  provide for all s itu a tio n s . 
However, th e  leg is la tu re  h a s  fo reseen  th e  need  to provide 
a g a in s t o m issio n s a n d  s ta te d  in  sec tio n  30(2) a s  follows:

“In  a d d itio n  to  an y  o th e r  co n d itio n  th a t  m ay  be p re sc rib ed  
u n d e r  th is  Act, th e  M in ister o r th e  M in is te rs  . . . m ay , in  
g ra n tin g  app rova l for a  licence u n d e r  su b se c tio n  (1), lay  dow n 
s u c h  fu r th e r  con d itio n s , a s  m ay  be d e te rm in ed  by s u c h
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M inister o r M inisters. W here approval is g ran ted  su b jec t to 
a n y  f u r th e r  c o n d it io n s , th e  B u re a u  sh a ll  c a u s e  s u c h  
co n d itio n s  to  be specified in  th e  licence."

At th e  p re se n t tim e, w h en  th e re  h a s  b een  no Feasibility  
S tu d y  a n d  no  D evelopm ent P lan , an d , m oreover, w hen  th ere  
is  n o  g u a ra n te e  th a t  s u c h  s tu d y  a n d  p lan  will ever be m ade  
know  to th em , how  cou ld  th e  p e titio n e rs  feel a s su re d  th a t  th e ir  
ind iv idual a n d  collective r ig h ts  will be p ro tec ted?  T here m ay be 
co n d itio n s  th a t  m ay  be  p resc rib ed  u n d e r  section  30(2) of the  
M ines a n d  M inerals Act to  sa feg u a rd  th e ir  in te re s ts  a n d  the  
in te re s ts  of the  people of S ri L anka, a n d  indeed  of h u m an k in d . 
B u t how  is th is  possib le  w ith o u t a  p roper eva lua tion  of 
th e  p ro jec t?  A re p o rt from  a n  “ap p ro p ria te ly  qualified", 
“in te rn a tio n a lly  recognized in d ep e n d e n t env ironm en ta l firm  
se lec ted  by th e  C om pany  a n d  approved  by the  G overnm en t”, 
is of little  o r no u se  to th e  p e titio n e rs  a n d  concerned  m em bers 
of th e  pub lic , h av ing  reg a rd  to  th e  p rov isions in th e  proposed  
a g reem en t reg ard in g  “con fiden tia lity .”

For th e  re a so n s  se t o u t above, I am  of th e  view th a t  th ere  
is, w ith in  th e  m ean in g  of th e  C o n stitu tio n , an  im m inen t 
in frin g em en t of th e  p e titio n e r’s  r ig h ts  g u a ra n tee d  by Article 
14(l)(g) a n d  (h) of th e  C o n stitu tio n .

ALLEGED VIOLATION OF ARTICLE 12(1) OF THE 
CONSTITUTION,

T he C h a irm a n /D ire c to r  G eneral of th e  2 nd re sp o n d e n t in 
a  le tte r  d a te d  M arch  30, 1998 (P.7) q u o tes  th e  following 
from  th e  E xecutive S u m m a ry  of th e  rep o rt of th e  P re s id e n t’s 
C om m ittee  d a te d  th e  9 th o f M ay 1995: “a n y  large-scale  v e n tu re  
h a s  th e  p o ten tia l to  c a u se  a n  ad v erse  env ironm en ta l im pact, 
y e t it cou ld  g e n e ra te  s u b s ta n t ia l  revenue  to  the  coun try . It is 
a lso  recom m ended  th a t  th e  rigo rous ELA p ro ced u res  laid  dow n 
by  th e  law  be  followed before  an y  jo in t v e n tu re  p ro p o sa l is 
im p lem en ted  b e c a u se  o f th e  possib le  env ironm en ta l r isk s  
a sso c ia te d  w ith  p ro jec ts  o f th is  n a tu re ."
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L earned  c o u n se l for th e  re s p o n d e n ts  su b m itte d  th a t  
Article XXV of th e  p ro p o sed  ag re e m e n t obliges th e  C om pany  to  
com ply w ith  th e  N ational E n v iro n m en ta l A ct No. 47  of 1980 a s  
am ended  by  Act, No. 5 6  of 1988 a n d  th e  reg u la tio n s  m ade  
th e re u n d er. In  th e  c irc u m sta n c e s , th e  C om pany  is  obliged to  
su b m it a n  E n v iro n m en ta l Im p ac t A sse ssm e n t in  te rm s  of 
P art IV C of th e  Act.

T he p ro p o sed  a g re e m e n t m a k e s  n o  re fe ren ce  to  th e  
p re p a ra tio n  o r su b m iss io n  of a n y  E n v iro n m e n ta l Im p ac t 
A ssessm en t a s  req u ired  by  th e  N ationa l E n v iro n m e n ta l Act 
a n d  th e  reg u la tio n s  m ad e  th e re u n d e r . W h a t th e  p roposed  
ag reem en t does, a s  we have  seen , is  to  p rov ide  for a n  
en v iro n m en ta l s tu d y  to  b e  p rep a re d  by  a n  in te rn a tio n a l firm , 
selected  by th e  C om pany  a n d  app roved  by  th e  G overnm en t, a s  
a  p a r t  of its  F easib ility  S tudy . (Article 7.6) “F easib ility  S tu d y ” 
is defined  in  th e  p ro p o sed  a g reem en t a s  “a  s tu d y  to  d e te rm in e  
th e  feasib ility  of com m ercially  develop ing  a n y  d ep o sit or 
d ep o sits  identified  by th e  C om pany  d u r in g  th e  E xp lo ra tion  
Period, in c lu d in g  th e  item s se t fo rth  in  A nnex  “E ”. A nnex  “E ” 
s ta te s  th a t  th e  Feasib ility  S tu d y  sh a ll in c lu d e  “E n v iro n m en ta l 
im p ac t a n d  m o n ito rin g  s tu d ie s  in to  th e  likely effects of 
th e  o p e ra tio n s  of th e  E n te rp rise  on  th e  E n v iro n m e n t (such  
s tu d ie s  to  be  ca rried  o u t  in  c o n su lta tio n  w ith  a n  ap p ro p ria te ly  
qu a lified  in d e p e n d e n t  c o n s u lta n t  a n d  u n d e r  th e  te rm s  
of refe rence  se t  o u t in  A rticle XXV of th is  A g reem en t.” 
(But cf. A rticle 7 .6  w h ere  th e  s tu d y  is  to  be  “co n d u c te d  by 
a n  in te rn a tio n a lly  in d e p e n d e n t e n v iro n m e n ta l c o n su ltin g  
firm  . . .”)

Not su rp ris in g ly , therefo re , a lth o u g h  b o th  th e  D epu ty  
So lic ito r-G enera l a n d  lea rn ed  c o u n se l for th e  5 th a n d  7 th 
r e s p o n d e n t s  a g re e d  t h a t  a n  E n v i r o n m e n ta l  I m p a c t  
A sse ssm e n t w as  a  re q u ire m e n t o f th e  law , th ey  w ere u n a b le  to 
agree w h en  th a t  a s s e s s m e n t  w a s  to  be m ad e , a n d  w h a t its 
significance w as  in  th e  c o n tex t o f th e  p ro p o se d  ag reem en t.
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Firstly , therefo re , in  te rm s  of Principle 17 of th e  Rio De 
J a n e i r o  D e c la ra tio n , th e re  is  no  G o v ern m en ta l Im p ac t 
A ssessm en t su b je c t to  “a  decision  of a  com p eten t n a tio n a l 
au th o rity " , Nor is  th e  approval of su c h  a n  a u th o rity  in  te rm s 
o f th e  N ationa l E n v iro n m en ta l Act co n tem p la ted  by the  
p ro p o se d  a g re e m e n t. W h at do es  e x is t in  th e  p ro p o sed  
a g re e m e n t is  a n  a s s u r a n c e  th a t  th e  “A pp licab le  Law", 
in c lu d in g  th e  p rov isions of th e  N ational E nv ironm en ta l Act, 
will b e  com plied  w ith .

A ccording to  th e  D epu ty  Solicitor-G eneral, th e  C om pany’s 
ap p lica tio n  to  c o n s tru c t  a n d  opera te  th e  facility h a d  to  be 
m ad e  “a fte r  o b ta in in g  th e  approval for th e  feasib ility  report, 
inclusive of th e  ELA, a n d  th e  D evelopm ent P lan  . . . "  He s ta te d  
th a t  “In th e  even t th e  Project A pproving Agency re fu ses  to 
g ra n t ap p ro v a l for th e  p ro ject, th e  p ro jec t com pany  will have 
to  a b a n d o n  th e  p ro jec t su b jec t to a  rig h t of ap p ea l to the  
S ec re ta ry  of th e  M in istry  of E nv ironm en t. M oreover, if th e  
p ro jec t is  app roved  a fte r a  h e a rin g  h a d  b een  given to  th e  
pub lic , th e  p e rso n s  w ho  a re  aggrieved will have a n  o p p o rtu n ity  
to  com e before  th e  C o u rt to have th e  decision  q u a sh e d . T here 
a re  in s ta n c e s  w h ere  th e  pu b lic  have invoked th e  ju risd ic tio n  
of th e  S u p re m e  C o u rt a n d  th e  C ourt of A ppeal to su sp e n d  
deve lopm en t p ro jec ts  s u c h  a s  th e  p ro ject p e rta in in g  to the  
S o u th e rn  E xp ressw ay  a n d  th e  K otm ale Pow er P ro jec t.”

A c c o rd in g  to  le a rn e d  c o u n s e l  fo r th e  5 th a n d  7 th 
re sp o n d e n t, “in  th e  f irs t p lace, a fte r th e  feasib ility  rep o rt is  
p rep a re d  a n d  th e  developm en t p lan  is p rep a red , th is  p ro ject 
will be su b m itte d  to  th e  p ro jec t approv ing  agency , in  th is  case  
th e  C en tra l E n v iro n m en ta l A uthority . T he C.E.A., th a t  is th e  
s ta tu to ry  a u th o r ity , m ay  or m ay  n o t give its  approval. If it does 
n o t give its  approval, th e  m a tte r  e n d s  th e re .” “T he p e rm iss io n  
a n d  app rova l of th e  s ta tu to ry  a u th o ritie s , in c lu d in g  th e  CEA, 
is  e sse n tia l. If th a t  is  n o t o b ta ined , th e  p ro jec t com es to a n  
e n d .” “If th e re  is  a  th re a t  to  th e  en v iro n m en t o r to  th e  people, 
th e  C e n tra l E n v iro n m en ta l A u tho rity  will n o t p e rm it th e
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project to  go a h e ad . T he C.E.A. is th e  s ta tu to ry  a u th o r ity  
v es te d  by  law  to d e te rm in e  th e  m a t te r .” “T h e  C e n tra l  
E nv ironm en ta l A u thority  c a n  re fu se  to  p e rm it th e  p ro ject. 
T h a t is fina l.” If th e  C en tra l E n v iro n m en ta l A u tho rity  do es  give 
its  approval, th e  feasib ility  s tu d y , deve lopm en t p la n  a n d  th e  
report of th e  in te rn a tio n a l firm  on  en v iro n m en t, h e  sa id , is 
su b m itte d  to  th e  S ec re ta ry  of th e  M in is tiy  of In d u s tr ie s , w ho 
m ay  refu se  it on  th e  g ro u n d s  specified, in  th e  p ro p o sed  
ag reem en t. “It is  only  a fte r  th e  feasib ility  s tu d y  inclusive  of 
th e  D evelopm ent P lan  (sic.) is  app roved  by  all th e  s ta tu to ry  
a u th o r itie s  in c lu d in g  th e  C en tra l E n v iro n m en ta l A u tho rity  
th a t  th e  n ex t s tag e  will com m ence. T he n e x t s tag e  is th e  
c o n s tru c tio n  s ta g e .” R eferring to  th e  E n v iro n m en t Im p ac t 
A s s e s s m e n t a n d  th e  r e q u ir e m e n ts  u n d e r  th e  N a tio n a l 
E nv iro n m en ta l Act a n d  th e  reg u la tio n s  fram ed  th e re u n d e r , 
lea rn ed  co u n se l for th e  5 th a n d  7th re sp o n d e n ts  gave th e  
a s s u ra n c e  th a t  “all th o se  s te p s  will b e  followed a fte r  th e  
feasib ility  s tu d y  is su b m itte d  to  th e  C.E.A. . . . T herefore  th e  
pub lic  will have  every rig h t o f p ro te s t a fte r  th e  feasib ility  
s tu d y  rep o rt is su b m itte d  to  th e  C .E .A .” As we sh a ll see, 
th e  su b m iss io n s  of lea rn ed  c o u n se l o n  th a t  m a tte r  w ere, 
h av ing  reg ard  to th e  s ta tu to ry  re q u ire m e n ts  of th e  N ational 
E nv iro n m en ta l Act an d  th e  reg u la tio n s  fram ed  th e re u n d e r , 
se rio u sly  flawed.

L earned  co u n se l for th e  5 lh a n d  7 th re sp o n d e n ts  in q u ired  
w h e th e r, a fte r b ring ing  in  scientific  an d  tec h n ica l ex p ertise  n o t 
availab le  in  th is  co u n try , a n d  in v estin g  U.S. $  15 m illion n o t 
availab le  for in v es tm en t by  th e  G overnm ent, it w as  too m u ch  
for th e  5 th re sp o n d e n t to  p ray  th a t  it be  p e rm itted  to p roceed  
w ith  th e  c o n s tru c tio n  in  th e  even t of th e  s ta tu to ry  a u th o r itie s  
g ran tin g  approval, a n d  th e  S ec re ta ry  ac ce p tin g  th e  F easib ility  
R eport a n d  D evelopm ent P lan. L earned  c o u n se l for th e  5 th a n d  
7th re sp o n d e n ts  said : “Equity , r ig h te o u sn e ss  a n d  fairp lay  
d e m a n d s  th a t  th e  r ig h ts  of all p a rtie s  be equally  p ro tec ted ; for 
all p e rso n s  a re  eq u a l before th e  law  a n d  s u c h  p e rso n s  in c lu d e  
th e  5 th a n d  7 th re s p o n d e n ts .”
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T he p e titio n e rs ’ s ta te  th a t  th e ir  r ig h ts  of equal pro tection  
u n d e r  th e  law  a re  in  im m in en t d an g e r of be ing  infringed.

L earned  c o u n se l for th e  5th a n d  7 th re sp o n d en ts , on  the 
o th e r  h a n d , su b m itte d  th a t  th e  C ou rt sh o u ld  n o t in tervene “a t 
th is  s ta g e ”, for “th e  p roceed ing  of th e  project", m ean ing  
p robab ly  th e  sign ing  of th e  p roposed  A greem ent, “will only 
re su lt  in  (a) exp lora tion , (b) feasib ility  s tudy ."  He s ta ted  th a t  
“th e  only com fort (sic.) th e  5th a n d  7 th re sp o n d e n ts  needs an d  
th e  only com fort (sic.) th e  5 th re sp o n d e n t ge ts  from  th is  
A greem ent is  th a t  a fte r th e  exp lo ra tion  a n d  feasibility  s tu d y  is 
done, a n d  if (a) th e  s ta tu to ry  a u th o r itie s  g ra n t perm ission; 
(b) th e  S ec re ta ry  acce p ts  th e  feasib ility  repo rt, th a t  the  5 th 
re sp o n d e n t will be  p e rm itted  to m ine su b je c t to th e  te rm s and  
co n d itio n s  of th e  A greem ent a n d  th a t  th ey  be perm itted  to 
m ine  a s  se t o u t in  th e  feasib ility  rep o rt su b je c t to th e  approval 
of th e  S ta tu to ry  A uthority ."

T he p ro p o sed  ag reem en t is so fram ed  th a t  it generously  
s tre n g th e n s , a s s is ts , su p p o rts , a id s  a n d  a b e ts  th e  C om pany’s 
desig n s in  re sp e c t of all of th e  m a tte rs  referred  to in  the  
a n a ly s is  of lea rn ed  co u n se l in  dealing  w ith  th e  v a rious  stages 
of th e  p ro ject. A rticle 1 7 .3 1 have q u o ted  above is one exam ple. 
T here  a re  o th e rs . E.g. see A rticles 2(2)(b)(i) a n d  (iii) an d  (iv) and  
(v), 6(f), 6(g), 6(h); 2 .4 ; 2 .5 ; 2 .21; 3 .2 ; 3.4(a) a n d  (b); 6.1; 7.1; 
7.8; 8 .2 ; 9 .3 ; 9 .4 ; 9 .7 ; 16.5; 16.6; 17.1; 17.6; 27 .7 . O nce the  
p roposed  a g reem en t is signed  a n d  converted  in to  a  form al, 
b in d in g  c o n tra c t, th e re  is little e lse th e  G overnm ent ca n  do 
excep t, u n d e r  A rticle 20 .1  to  re so rt to  a rb itra tio n . And there  
will b e  m u c h  less  th e  pe titio n ers , o r for th a t  m a tte r  any  one 
else, w ho m ay  be adverse ly  affected, will be ab le  to do. The 
D epu ty  S o lic ito r-G enera l su b m itte d  th a t  p e rso n s  w ho are 
aggrieved will have  a n  o p p o rtu n ity  to  com e before the  C ourt. 
T here  m ay  b e  legal r ig h ts  on  paper; b u t  how  m an y  individual 
peop le , in c lu d in g  th e  p e titio n e rs , if a n d  w h en  they  a re  
adverse ly  affected  by  th e  p roposed  p ro jec t will be able to 
afford th e  lu x u ry  of litiga tion?  If th ey  a re  in  fac t adversely
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affected w h a t a re  th e  c h a n c e s  th a t  th ey  will be  a d e q u a te ly  
com pensa ted?  T he liab ilities will n o t be th o se  o f th e  m u lti
n a tio n a l g ian t w hose  s ta n d in g  in  th e  w orld ’s  fertilizer b u s in e s s  
scene it is  sa id  w as  a  decisive fac to r in  th e ir  se lec tion  (see P .4  
a t  P .2 a n d  a lso  Cf. a t  P.5), b u t  of S a ra b h u m i R eso u rces  
(Private) Ltd. - a  locally in co rp o ra te d  lim ited  liab ility  C om pany  
w h ic h  p re s e n t ly  h a s  a n  i s s u e d  s h a r e  c a p i ta l  o f o n ly  
Rs. 5 8 ,0 0 0 /- .

M oreover, le a rn e d  c o u n s e l  for th e  p e ti t io n e rs  d rew  
a tte n tio n  to  th e  in ad e q u a c y  o f th e  p ro tec tio n  affo rded  by  
A rticles 25.1 a n d  2 5 .3  o f th e  p ro p o sed  a g re e m e n t w ith  reg a rd  
to th e  rep a ir  of en v iro n m en ta l dam age . T he p e titio n e rs  d id  n o t 
sh a re  th e  belief e x p ressed  by  th e  firs t re sp o n d e n t in  h is  
affidavit on  th e  a d e q u ac y  o f th e  sa fe g u a rd s  by  w ay  of 
th e  p r o p o s e d  E n v i r o n m e n ta l  C o m p lia n c e  B o n d  a n d  
E n v iro n m e n ta l  R e s to r a t io n  E s c ro w  A c c o u n t  a n d  th e  
u n d e rta k in g s  given w ith  reg a rd  to  e n v iro n m en ta l com p liance  
a n d  res to ra tio n . It seem s to  m e  th a t  th e  p ro v is io n s  in  th e  
p roposed  ag reem en t on  th e  m a tte r  a re  th e  p ro d u c t o f o u td a te d  
m a in s tre a m  econom ic th o u g h t: T hey a p p e a r  to  be  b a se d  on  
th e  view s of p e rso n s  w ho  a t  b e s t  nom ina lly  recognize th e  
env ironm en t or have co n sid e rab le  difficulty in  p lac ing  a  ‘v a lu e ’ 
on  it. Today, e n v iro n m e n ta l p ro te c tio n , in  th e  lig h t of 
th e  generally  recognized “p o llu te r  p a y s” p rin c ip le  (e.g. see 
P rincip le  16 of th e  Rio D eclara tion), c a n  n o  longer be p e rm itted  
to be ex ternalized  by e c o n o m is ts  m erely  b e c a u se  th ey  find 
it too in sign ifican t o r  too difficult to  in c lu d e  it a s  a  co st 
a sso c ia ted  w ith  h u m a n  activity . T he c o s ts  o f en v iro n m en ta l 
dam age shou ld , in  m y view, be b o rn e  by  th e  p a rty  th a t  c a u s e s  
s u c h  h a rm , ra th e r  th a n  b e ing  allow ed to fall o n  th e  g en era l 
com m un ity  to be  paid  th ro u g h  red u ced  en v iro n m en ta l q u a lity  
o r in creased  tax a tio n  in  o rd e r  to  m itiga te  th e  en v iro n m en ta lly  
deg rad ing  effects of a  p ro ject. T h is  is a  m a tte r  th e  C en tra l 
E nv ironm en ta l A u tho rity  m u s t  ta k e  in to  a c c o u n t in  e v a lu a tin g  
th e  p roposed  p ro jec t a n d  in  p re sc rib in g  te rm s  a n d  con d itio n s .
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T he sign ing  of th e  p roposed  ag reem en t m ay, in the 
c irc u m stan c e s , p lease , a n d  even deligh t the  C om pany, b u t  
th e re  is ju s tif ica tio n  for exam in ing  the  pro ject a s  a  whole a t 
th is  s tag e  in  decid ing  w h e th e r those  d an g e rs  referred  to by the  
p e titio n e rs  m igh t be pe rm itted  to h a n g  th rea ten ing ly  over the ir 
h e a d s  a n d  ready  to overcom e th em  in the  event of the  signing 
of th e  p roposed  ag reem en t a n d  th e  execu tion  of the  project.

F a irn e ss  to  all, includ ing  the  p e titio n ers  and  the  people of 
S ri L an k a  a s  well a s  th e  5 lh a n d  7th resp o n d en ts , ra th e r  th a n  
th e  C om pany’s “com fort”, sh o u ld  be o u r lo d esta r in  doing 
ju s tic e .

In te rm s  of P art (I) (6) of th e  O rder of th e  M inister on  th e  18“? 
of J u n e  1993 m ade  u n d e r  section  23 Z of the  N ational 
E n v iro n m en ta l Act (vide G azette  Extraordinary of 24. 06. 
1993), th e  p roposed  project, since it re la ted  to m in ing  an d  
m in e ra l ex trac tio n  e ith e r concerned  w ith  in land  deep  m in ing  
a n d  m in e ra l ex trac tio n  involving a  d e p th  exceeding 25  m etres  
a n d /o r  in la n d  su rface  m in ing  of a  cum ula tive  a rea  exceeding 
te n  h e c ta re s , is a  “p resc rib ed  project" w ith in  the  m ean in g  of 
sec tion  23  Z of th e  N ational E nv ironm en ta l Act. As su ch , in  
te rm s  of sec tion  23 AA of th e  N ational E nv ironm en ta l Act, it is 
a  p ro jec t th a t  m u s t have h a d  th e  approval of a project 
ap p rov ing  agency.

P ro ject approv ing  agencies w ere, on  the  18lho fJ u n e , 1993 
(G azette  Extraordinary, 24. 06. 1993) u n d e r  pow ers vested  
in  h im , d es ig n a ted  by th e  M inister u n d e r  section  23  Y of the  
N a tio n a l E n v iro n m e n ta l Act, a n d  in c lu d e s  th e  C e n tra l 
E n v iro n m en ta l A uthority . L earned  co u n se l for the  pe titioners , 
for s ta te d  re a so n s , u rg ed  th a t  th e  Project Approving Agency in  
re sp e c t of th e  p ro jec t re la tin g  to th e  case  before u s  o u g h t to be 
th e  C e n tra l E n v iro n m en ta l A uthority . L earned  co u n se l for the  
5 th a n d  7 th re sp o n d e n ts  in  h is  o ral su b m iss io n s , a n d  m any  
tim es  in  h is  w ritten  su b m iss io n s , s ta te d  or im plied th a t  
th e  re le v a n t p ro jec t ap p ro v in g  agency  w as th e  C e n tra l
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E nvironm en ta l Agency. However, a t  one  p lace  he  su b m itte d  
th a t  th e  p re p a ra tio n  o f th e  TO R [T erm s o f R eference], 
co -ord ination  a n d  all activ ities w ould  be  u n d e r ta k e n  by  th e  
C.E.A. ac tin g  w ith  (sic.) th e  PAA.” A ccord ing  to  th e  m in u te s  of 
a  m eeting  held  on  th e  2 2 nd of J a n u a r y  1998, su b m itte d  by 
learned  c o u n se l for th e  5th a n d  7 th re sp o n d e n ts ,

“D uring  th e  d isc u ss io n , it w as  e m p h a s ise d  th a t  a s  th is  
is th e  s in g le  la rg e s t  in v e s tm e n t  w h ic h  co v e rs  m in in g , 
tra n sp o rta tio n  a n d  m a n u fa c tu r in g  o f p h o s p h a te  fertilizer 
consisting  o f b y -p ro d u c ts , it is  difficult to  p ro ce ss  th is  p ro jec t 
a s  requ ired  u n d e r  th e  ELA reg u la tio n  by  one  single Project 
A pproving A gency (PAA). Therefore it w a s  su g g ested  th a t  
the  p re p a ra tio n  of TOR [Term s of Reference] a n d  co -o rd in a tio n  
of all ac tiv ities  w ould  be  u n d e r ta k e n  by  th e  G.E.A. ac tin g  
as  th e  PAA. A sse ssm e n t of th e  ELAR u n d e r  m a in  su b se c tio n s  
of th e  p ro jec t, i.e., m in ing , t ra n s p o r ta tio n  a n d  in d u s try  
w ould be ca rried  ou t s im u lta n eo u sly  by G S & MB, M inistry  
in  C harge  of T ra n sp o r t  a n d  th e  CEA respective ly . T h is  
m ech an ism  w ould  be d raw n  u p  a t  th e  n e x t m ee ting  of the  
concerned  ag e n c ie s .”

T his C o u rt h a s  no  ev idence a s  to  w h a t h a p p e n ed  a t  “the  
next m ee tin g ”, if th e re  w as s u c h  a  m eeting . I sha ll, for the  
p u rp o se s  o f th is  ju d g m e n t a s su m e  th a t  th e  decision  to  m ak e  
the  CEA th e  p ro jec t app rov ing  agency  s ta n d s . B u t in  ad d itio n  
to the  ten ta tiv e  dec is ion  on  th e  m o d alities  of coopera tion  
betw een co n cern ed  agencies a n d  th e  C e n tra l E nv iro n m en ta l 
A uthority  ac tin g  a s  th e  P ro ject A pproving Agency, acco rd in g  to 
the  m in u te s , it w as a lso  decided  a s  follows a t  th a t  m eeting:

“As th e  exp lo ra tion  a re a  falls w ith in  th e  ju r isd ic tio n  of 
various g o v e rn m en t agencies, it w as su g g ested  th a t  th ese  
agencies too w ould  w ish  to  in co rp o ra te  ad d itio n a l co n d itio n s  
if any  to  th e  ex p lo ra tio n  licence. D irec to r/G S  & MB agreed  to 
convene a  fu r th e r  m ee tin g  w ith  officials of th e  FD, DWLC, 
MASL, BOI, a n d  CEA for th is  p u rp o se .”
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It w as  s ta te d  a t  th e  m eeting  th a t  "a pro ject p roposal 
a n d  a n  exp lo ra tion  p lan  have  b een  p rep a red  by the  project 
p ro ponen t. H ence Mr. U daya B ora lessa  w as requested  to 
su b m it 10 copies of the  p roposa l a n d  05  copies of the  
exp lo ra tion  p la n  to  the  CEA, for d is tr ib u tio n  am ong  concerned  
agencies.” W ere th e  cop ies received a n d  d is tr ib u ted ?  W ere 
th e re  an y  re sp o n se s?  T h is  C o u rt does n o t know, for no 
evidence w as  p laced  before it on  those  m atte rs .

T h a t m eeting , I m igh t observe, in  passin g , w as a tten d ed  
by  th e  re p re se n ta tiv e s  of several governm en t m in istries , 
d e p a rtm e n ts  a n d  agencies, an d  by Mr. S. U sikoshi an d  by 
Mr. U daya B oralessa . A ccording to  th e  evidence on record, 
Mr. U sikosh i w as  th e  G eneral M anager o fT om en  C orporation  
w h ich  h o ld s  25%  of th e  sh a re s  in th e  p ro ject com pany  and  
Mr. U daya B o ra lessa  w as  th e  M anaging D irector of Novel Int. 
a n d  re p re se n te d  IMC - Agrico. W hich  h o ld s  a n  in itia l equity 
of 65%  in th e  5th re sp o n d en t. He is a  D irector of the  7lh 
resp o n d en t.

A ccord ing  to  th e  m in u te s  of th e  m eeting  su b m itted  
by  lea rn ed  c o u n se l for th e  5th a n d  7th resp o n d e n ts , the 
m e e tin g  w a s  c h a ir e d  by  th e  D ire c to r -G e n e ra l  of th e  
C en tra l E n v iro n m en ta l A uthority  w ho is su p p o sed  to have 
s ta te d  “th e  objectives of th e  m eeting”. W hy w as th e  m eeting  
he ld?  W as th e re  a n  ap p lica tio n  for th e  approval of th e  project? 
O n  w h a t d a te  w a s  s u c h  ap p lica tio n  m ad e?  If a n  app lication  
for th e  app rova l of th e  p ro jec t w as m ad e  to the  CEA or to 
a n y  o th e r  p ro jec t app ro v in g  agency, w hy w as no reference 
w h a tso ev er m ad e  e ith e r  in  the  p lead ings or oral or w ritten  
su b m iss io n s  of co u n se l for th e  re sp o n d e n ts?  W hy a s  s ta ted  
in  th e  m in u te s  of th e  m eeting , w as Mr. B ora lessa  “invited . . . 
to  m a k e  a  p r e s e n ta t io n  o n  th e  p ro p o s e d  p ro je c t for 
th e  in fo rm atio n  of p a r t ic ip a n ts ,” if th e re  w as no project 
p ro p o sa l before  th e  C e n tra l E n v iro n m e n ta l A u tho rity  a t 
th e  tim e?
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In  te rm s  of th e  N ational E n v iro n m e n ta l (P rocedure for 
ap p ro v a l of pro jects) R egu la tions  No. 1 o f 1993 (G overnm ent 
G aze tte  Extraordinary  o f th e  2 4 th o f J u n e  1993), h e re in a f te r  
re fe rre d  to  a s  th e  “NEA re g u la tio n s ”, w h e n  th e  p ro je c t 
p ro p o n e n t h a d  th e  goal of u n d e r ta k in g  th e  m in in g  p ro jec t a t  
E ppaw ela  a n d  w as  actively  p re p a r in g  to  m ak e  a  d ec is io n  in  
ach iev ing  th a t  goal (see th e  d efin ition  o f “p ro jec t” in  th e  
NEA regu la tions), s u c h  p ro p o n e n t sh o u ld  hav e  m ad e  a n  
ap p lic a tio n  to  th e  C e n tra l E n v iro n m en ta l A u th o rity  (CEA) for 
ap p ro v a l of th e  p ro jec t a s  ea rly  a s  possib le . T he p ro jec t 
p ro p o n e n t m igh t th e n  have  b e e n  req u ired  to  s u b m it to  th e  CEA 
p re lim in a ry  in fo rm a tio n  a b o u t  th e  p ro je c t, in c lu d in g  a  
d e sc rip tio n  of th e  n a tu re , scope a n d  loca tion  o f th e  p ro p o sed  
p ro jec t acco m p an ied  by  loca tion  m a p s  a n d  o th e r  d e ta ils , 
(see th e  defin ition  of “p re lim in ary  in fo rm a tio n ” in  th e  NEA 
re g u la tio n s ) . S u c h  p re lim in ary  in fo rm a tio n  w ou ld  th e n  h av e  
b e e n  su b je c ted  to  “en v iro n m en ta l scoping", th a t  is, a m o n g  
o th e r  th in g s , d e te rm in in g  th e  ran g e  a n d  scope o f p ro p o se d  
a c tio n s , a lte rn a tiv e s  a n d  im p a c ts  to  be  d isc u s s e d  in  a n  In itia l 
E n v iro n m en ta l E x am in a tio n  R eport o r E n v iro n m e n ta l Im p a c t 
A sse ssm e n t. (See th e  defin ition  o f “e n v iro n m en ta l sco p in g ” in  
th e  NEA regu la tions). A m a tte r  o f s ign ificance  is th a t  in  th e  
p ro c e ss  o f ‘scop ing ’ a  p ro jec t ap p ro v in g  agency , s u c h  a s  th e  
C e n tra l E n v iro n m en ta l A u tho rity , is  by law  em pow ered  to  
“ ta k e  into consideration  the v ie w s  o f  s ta te  agen cies a n d  the  
public .” (NEA reg u la tio n  6(ii)). H aving reg a rd  to  th e  c o n c e rn s  
e x p re sse d  from  tim e to  tim e, th e  C e n tra l E n v iro n m en ta l 
A u th o rity  m igh t have exposed  th em se lv es  to  a  c h a rg e  of b e ing  
re m iss  in  th e  d u tie s  o f a  p ro jec t ap p ro v in g  agency  h a d  th ey  
failed  to  invite  a n d  c o n s id e r  th e  view s of th e  pub lic . T he 
p u rp o se  o f all th is  w a s  to  se t th e  T e rm s of R eference (TOR) 
e ith e r  for a n  in itia l en v iro n m en ta l ex a m in a tio n  re p o rt o r a n  
e n v iro n m en ta l im p ac t a s s e s s m e n t  (EIA). W ith  reg a rd  to  th e  
p ro c e d u re s  to  be followed in  c a se  th e  ap p ro v a l o r re jec tion  of 
a  p ro jec t b a se d  u p o n  a n  in itia l en v iro n m en ta l e x a m in a tio n  
rep o rt, a tte n tio n  is  d raw n  to  sec tio n  23  o f th e  N ationa l 
E n v iro n m e n ta l  A ct r e a d  w ith  r e g u la t io n s  6 -9  f ra m e d  
th e re u n d e r .
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T h e  C e n tra l  E n v iro n m e n ta l  A u th o r ity  w a s  th e  4 >h 
re sp o n d e n t in  th is  c a se  a n d  w a s  rep re sen te d  by learned  
c o u n s e l . H ow ever, no  a ff id av its  w ere  filed by th e  4 lh 
re sp o n d e n t n o r  w ere a n y  oral o r w ritte n  su b m iss io n s  m ade  on 
b e h a lf  o f th e  4 th re sp o n d e n t. T he C en tra l E nv ironm enta l 
A uthority , th e  fo u rth  re sp o n d e n t, sh o u ld  nev erth e less  in 
ca rry in g  o u t its  d u tie s  im posed  u n d e r  th e  o rd er m ade  in th is  
ju d g m e n t, have d u e  reg ard  to a n d  give effect to the  law. 
in c lu d in g  th e  p rinc ip les  laid  dow n or acknow ledged by the  
S u p re m e  C o u rt in  th e  m a tte r  before th is  C ourt.

It w as  a s su m e d  by all th e  o th e r  re sp o n d e n ts  a n d  the  
p e titio n e rs  th a t  w h a t w ould  be  req u ired  by th e  4 lh resp o n d e n t 
for th e  p u rp o se  o f c o n sid e rin g  w h e th e r  th e  p roposed  project 
sh o u ld  be  app roved  o r n o t w a s  a n  E nv ironm en ta l Im pact 
A sse ssm e n t, a n d  th a t  if a n  a p p lica tio n  h a d  b een  m ade to the  
C e n tra l E n v iro n m en ta l A u tho rity  for approval of th e  project, 
th a t  A u th o rity  w ould  in  all p robab ility , a fte r  the  p rocess of 
'sco p in g ’ refe rred  to  above, w h ich  m ight, a s  we have seen , 
in c lu d ed  tak in g  a c c o u n t of th e  view s of s ta te  agencies a n d  the  
pu b lic , have  called  for a n  E n v iro n m en ta l Im pact A ssessm en t 
from  th e  p ro je c t p ro p o n e n t o n  th e  b a s is  of th e  T e n n s  
of R efe ren ce  d e te rm in e d  by  th e  C e n tra l E n v iro n m e n ta l 
A uthority .

A tten tio n  is d raw n , p a r t ic u la r ly  th a t  of th e  C en tra l 
E n v iro n m en ta l A uthority , th e  fo u rth  re sp o n d e n t, to P rinciple 
17 of th e  Rio De J a n e iro  D ec lara tio n  w h ich  s ta te d  a s  follows: 
"E n v iro n m en ta l im p a c t a s se s s m e n t, a s  a  n a tio n a l in s tru m e n t, 
sh a ll be  u n d e r ta k e n  for p ro p o sed  ac tiv ities  th a t  a re  likely to 
have  a  s ign ifican t ad v erse  im p a c t on  th e  en v iro n m en t an d  a re  
su b je c t to  a  d ec is ion  of a  c o m p e ten t n a tio n a l au tho rity ."  
T h is  is a n  im p o r ta n t p ro ce d u ra l ru le  designed  to facilitate  
th e  p rev en tiv e  (P rin c ip les  6  a n d  7 of S tock  holm ) a n d  
p r e c a u t io n a r y  (P r in c ip le  15 o f Rio) p r in c ip le  a lr e a d y  
m e n tio n e d  above. I s h o u ld  like  to rem in d  th e  p e rs o n s  
co n cern ed , especially  th e  C e n tra l E n v iro n m en ta l A uthority , 
th a t  a n  e n v iro n m e n ta l im p a c t a s s e s s m e n t  exerc ise  c a n
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identify  th e  p o ten tia l th re a ts  of a  p ro p o sed  ac tiv ity  o r p ro ject, 
a n d  th a t  th is  in fo rm atio n  c a n  th e n  be u se d  to  m odify th e  
p ro p o sed  activ ity  in  o rd e r  to  tak e  th e se  th re a ts  in to  ac co u n t. 
R em edial m e a s u re s  c a n  also  be  in tro d u c e d  in  o rd e r  to  m itiga te  
o r red u c e  a n y  perceived  d e tr im e n ta l im p a c ts  of th e  p ro ject. 
In  th is  s e n se , th e re fo re , a n  e n v iro n m e n ta l  A ct c a n  be  
in s tru m e n ta l  in  e s ta b lish in g  exactly  w h ic h  a re a s  o f th e  
p ro p o se d  p ro je c t, o r  a c tiv ity  r e q u i r e . p r e c a u t io n a ry  o r 
p re v e n t iv e  m e a s u r e s  in  o r d e r  to  e n s u r e  th e  o v e ra ll  
en v iro n m en ta l v iab ility  of th e  pro ject.

W here th e  C e n tra l E n v iro n m en ta l A u th o rity  h a s  req u ired  
a n  E n v iro n m en ta l Im p ac t A sse ssm e n t, th e  law  re q u ire s  s u c h  
A u tho rity  to d e te rm in e  w h e th e r  th e  m a tte r s  refe rred  to  by  th e  
T erm s of R eference have b e e n  a d d re s s e d  by  th e  p ro jec t 
p ro p o n e n t, a n d  if  th e  a s s e s s m e n t  is  d e te rm in e d  to  be  
in ad e q u a te , th e  C e n tra l E n v iro n m en ta l A u th o rity  is obliged to 
req u ire  th e  p ro jec t p ro p o n e n t to  m ak e  n e c e s sa ry  a m e n d m e n ts  
a n d  to re -su b m it th e  a s se s s m e n t. U pon  rec e ip t of th e  rep o rt 
re la tin g  to  th e  a s s e s s m e n t ,  th e  C e n tra l E n v iro n m e n ta l 
A u th o rity  is req u ired  by  law  by  “prom pt notice p u b lish ed  in the  
G aze tte  an d  in one national n ew sp a p er  p u b lish ed  da ily  in the 
Sinhala, Tamil a n d  E nglish L anguages ” to “invite the public  to 
m ake w ritten  com m ents, if an y , th e re o n  to  th e  C e n tra l 
E n v iro n m e n ta l  A u th o r ity .” T he  law  re q u ire s  th a t  s u c h  
n o tifica tion  "sha ll spec ify  the tim es a n d  p la c e s  a t  w hich  the 
[a s se s s m e n t]  report sh a ll b e  m a d e  a v a ila b le  f o r  pu b lic  
inspection.” T he  C e n tra l E n v iro n m en ta l A u th o rity  is req u ired  
by law  to m ake ava ilab le  copies to a n y  person  in terested  to 
en ab le  him or her to m ake copies. T he  law  p rov ides th a t  an y  
m em ber o f  the public m ay w ith in  thirty d a y s  o f  the notification  
p u b lish ed  in the G a ze tte  or n ew sp a p ers  referred to above, m ake  
his (sic.) com m ents thereon to the C entral E nvironm ental 
Authority. S ince sec tio n  23 BB (3) refe rs  to  m ak in g  “h is  o r its  
com m en ts" , h av ing  reg a rd  to  th e  o b jec ts  a n d  sch em e  of the  
N ational E n v iro n m e n ta l Act. co m m en ts , for th e  p u rp o se s  of 
sec tio n  23  BB of th e  N ational E n v iro n m en ta l Act, in  m y view, 
in c lu d e s  c o m m e n ts  from  s ta tu to ry  o r o th e r  legal p e rso n s , a s
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well a s  o th e r  o rgan iza tions, w h e th e r  in co rpo ra ted  or n o t and  
reg a rd le ss  of q u e s tio n s  of legal persona lity , an d  by any  
ind iv idual, re g a rd le ss  of gender.

I m igh t observe, in  passin g , th a t  it is tim e, indeed  it is high 
tim e, th a t  th e  law s of th is  c o u n try  be s ta te d  in  g e n d e r-n e u tra l 
te rm s  a n d  th a t  law s fo rm u la ted  in  d isc rim in a to ry  te rm s 
sh o u ld  n o t be  allow ed to exist, a lth o u g h  p ro tec ted  for th e  tim e 
b e ing  a s  “ex isting  law" w ith in  th e  m ean ing  of A rticle 16 of the  
C o n stitu tio n . The a rg u m e n t advanced  th a t  th e  provision  in  the  
law  re la tin g  to th e  in te rp re ta tio n  of s ta tu te s  th a t  “his" inc ludes 
“h e r” is c learly  insuffic ien t: it d isp lays, in  m y considered  
op in ion , a  g ro ss  igno rance  or ca llous  d isreg a rd  of su c h  a 
m a tte r  of fu n d a m e n ta l im p o rtan ce  a s  th e  fac t th a t  th e re  are  
two species o f h u m a n s .

W here it co n s id e rs  a p p ro p ria te  in  th e  pub lic  in te res t, an d  
in  th e  c irc u m sta n c e s  of th is  case , I c a n n o t th in k  th a t  the 
C en tra l E n v iro n m en ta l A uthority , hav ing  reg ard  to w h a t h a s  
b een  s ta te d  above, w ou ld  really  have h a d  an y  real choice in the  
m a tte r , th e  A u th o rity  is by  law  obliged to afford all th o se  who 
m ad e  c o m m en ts  a n  o p p o rtu n ity  to be  h e a rd  in  s u p p o rt of su c h  
co m m en ts . T he C e n tra l E n v iro n m en ta l A u tho rity  is legally 
obliged to have reg a rd  to s u c h  com m en ts , su b m iss io n s  and  
an y  o th e r  m a te ria ls , if any , elicited  a t  a  h e a rin g  in  de te rm in in g  
w h e th e r  to g ra n t i ts  app rova l for th e  project. U pon com pletion  
o f th e  period  p re sc rib ed  by law  for pub lic  in sp ec tio n  o r pub lic  
h ea rin g , if held , th e  C en tra l E n v iro n m en ta l A uthority  is, 
(having reg ard  to  th e  p rov isions of sec tion  23 BB, reg u la tio n  12 
of th e  NEA reg u la tio n s  a n d  th e  au di alteram  partem  ru le  - h e a r  
th e  o th e r  side) req u ired  by law  to forw ard th e  co m m en ts  it 
received a n d  th e  re p re se n ta tio n s  m ade  a t  an y  h e a rin g  to the  
p ro jec t p ro p o n en t for re sp o n se s . T he p ro jec t p ro p o n en t is 
req u ired  to  re sp o n d  in  w riting  to  th e  C en tra l E nv ironm en ta l 
A u tho rity . U pon  rec e ip t of s u c h  re sp o n se s , th e  C e n tra l 
E n v iro n m en ta l A u tho rity  is  by law  requ ired , e ith e r  to g ra n t 
ap p ro v a l for th e  im p lem en ta tio n  of th e  p ro ject, su b je c t to 
specified  cond itions , if any , o r to  re fu se  app rova l for th e
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im p lem en ta tio n  of th e  pro ject, w ith  re a so n s  for do ing  so. 
If a p p ro v a l  is  g r a n te d ,  th e  law  r e q u i r e s  th e  C e n tr a l  
E n v iro n m en ta l A u th o rity  to  publish in the Government Gazette 
and in one national newspaper published daily in the Sinhala, 
Tamil and English Languages the approval as determined. 
F u rth e r , if app ro v a l is g ran te d , th e re  m u s t  b e  a  p la n  of 
th e  C e n tra l  E n v iro n m e n ta l  A u th o r i ty  to  m o n ito r  th e  
im p lem en ta tio n  of th e  pro ject. (See sec tio n  23  BB o f th e  
N ationa l E n v iro n m en ta l Act a n d  th e  NEA re g u la tio n s  10-13.) 
W here th e  N ational E n v iro n m en ta l A u th o rity  in  i ts  ro le a s  th e  
p ro jec t app rov ing  agency  re fu se s  to  g ra n t  ap p ro v a l for a  
p ro jec t su b m itte d  to it, th e  p e rso n  o r  body  of p e rso n s  aggrieved 
have  a  r ig h t of ap p e a l a g a in s t s u c h  d ec is ion  to  th e  S e c re ta ry  
to  th e  M inistry  resp o n sib le  for th e  a d m in is tra tio n  o f th e  
N ationa l E n v iro n m en ta l A ct a n d  th e  N ationa l E n v iro n m e n ta l 
A u th o rity  c re a te d  u n d e r  it.

T h e re  a r e  a ls o  o th e r  p r o je c t  a p p ro v in g  a g e n c ie s  
d e s ig n a te d  by th e  M inister, b u t  th e  N ational E n v iro n m en ta l 
A u th o rity  is, th e  final a u th o r ity  in  re sp e c t o f en v iro n m en ta l 
m a tte rs . See a lso  NEA reg u la tio n s  6. (ii), 13, 14, 17 (ii)and  18).

As we have  seen , lea rn ed  c o u n se l for th e  re s p o n d e n ts  
w ere all, in  m y view, correctly , ag reed  th a t  if th e  C e n tra l 
E n v iro n m e n ta l A u tho rity  re fu se s  to  app rove  th e  p ro jec t, th a t  
is a n  en d  o f th e  m a tte r , su b je c t, o f c o u rse , to  th e  r ig h t of 
ap p ea l.

T h e se  sa lu ta ry  p rov is ions  o f th e  law  hav e  n o t b e e n  
observed . In  te rm s  of th e  p ro p o sed  ag reem en t, a lth o u g h  th e re  
is a n  u n d e r ta k in g  to  com ply  w ith  th e  law s of th e  co u n try , 
w h ic h  in  m y view, is  a n  u n n e c e s s a ry  u n d e rta k in g , for every 
p e rso n , n a tu ra l  o r co rp o ra te  m u s t  in  o u r  society  w h ich  is 
governed  by th e  ru le  o f law , com ply  w ith  th e  law s o f th e  
rep u b lic , \y h a t  is a tte m p te d  to  b e  d o n e  is  to  c o n tra c t  o u t of th e  
o b liga tion  to  com ply  w ith  th e  law. T he  A rtic les of th e  p ro p o sed  
a g re e m e n t dea lin g  w ith  m a tte rs  c o n c e rn in g  en v iro n m en ta l 
is s u e s , re a d  w ith  th e  p rov ision  o n  con fiden tia lity , in  m y view,
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a tte m p t to  quell, a p p ease , a b a te , or even, u n d e r  the  gu ise  of a 
b in d in g  c o n tra c t, to  legally p u t  dow n or ex tingu ish , public  
p ro te s ts . L earned  c o u n se l for th e  5 th a n d  7th resp o n d en ts  
s ta te d  th a t  S ri L an k a  “does n o t p o sse s s  th e  scientific know l
edge o r th e  tech n ica l know -how  or th e  f in an ces  to develop th is  
n a tu ra l  re se rv e .” I c a n n o t accep t th e  a sse r tio n  that. Sri Lanka 
does n o t have  sc ie n tis ts  w ho c a n  gu ide  th e  coun try . Picking on 
“y e s” p e rso n s , o r p e rso n s  w ho m igh t be su sp ec te d  to be so, a s  
in  te rm s  o f A rticle 7 .6  of th e  p ro p o sed  ag reem en t, is a n o th e r  
m a tte r , a n d  th a t  is w hy  conform ing  to  th e  law . a s  laid dow n by 
th e  N ational E n v iro n m en ta l Act a n d  th e  reg u la tio n s  fram ed 
th e re u n d e r  is o f p a ra m o u n t im p o rtan ce . As for funding, th a t  
w ould  no  d o u b t d ep en d  o n  th e  n a tu re  of th e  pro ject to be 
u n d e r ta k e n  a n d  th e  iden tifica tion  of so u rc e s  of a s s is ta n c e  
a p p ro p ria te  for th e  c h o sen  level of o p era tio n . Q uite  different 
c o n s id e ra tio n s  will app ly  if th e  d ec is ion  afte r d u e  investigation  
a n d  d e b a te  will be to  p ro d u ce  a  q u a n tity  of single su p e r  
p h o s p h a te  for local u s e  ra th e r  th a n  p ro d u cin g  D iam m onium  
p h o s p h a te  for export.

If th e  g e n u in e  in te n t io n  w a s , a s  c la im e d  by  th e  
re sp o n d e n ts , to com ply w ith  th e  req u irem e n ts  of the  law, it 
w as , in  m y view, u n n e c e s s a ry  to  refe r in  th e  p roposed  
a g reem en t to a  s tu d y  re la tin g  to  e n v iro n m en ta l m a tte rs  a s  a 
p a r t  of its  feasib ility  repo rt. T he law  is c learly  laid dow n in 
th e  N ational E n v iro n m en ta l Act a n d  th e  reg u la tio n s  fram ed 
th e re u n d e r . W h at w a s  b e ing  a tte m p te d  by th e  proposed  
a g re e m e n t w as to s u b s ti tu te  a  p ro ce d u re  for th a t  laid dow n by 
th e  law. It w as  a s su m e d  th a t  by  a  c o n tra c tu a l  a rra n g e m e n t 
be tw een  th e  execu tive b ra n c h  of th e  governm en t a n d  the  
C om pany , th e  law s o f th e  c o u n try  cou ld  be avoided. T h a t is a n  
obv iously  e rro n e o u s  a s su m p tio n , for no  o rgan  of G overnm ent, 
no  p e rso n  w hom soever, is above th e  law.

In  h is  le tte r  to  Mr. S a ra th  F e rn a n d o  d a ted  M arch 3, 1998 
(P7), Mr. T h ilan  W ijesinghe, th e  D ire c to r/C h a irm a n  of th e  2"'1 
re s p o n d e n t, w ho  w as  a lso  a  m e m b e r  of th e  C om m ittee  
a p p o in te d  by  th e  P re sid en t in  1997 to c o n d u c t th e  final ro u n d
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o f n e g o tia t io n s ,  s ta t e d  t h a t  “T h e  M in e ra l I n v e s tm e n t  
A greem en t in itia lled  by  th e  FMRP a n d  th e  G o v ern m en t 
in co rp o ra te s  m o st o f th e  rec o m m e n d a tio n s  o f ’ th e  P re s id e n t’s  
C om m ittee  w h ich  rep o rted  o n  th e  9 th o f M ay 1995. T he rep o rt 
of th e  C om m ittee  of th e  P re s id e n t o n  th e  9 th of M ay 1995 w as  
n o t su b m itte d  to  th is  C ourt. We c a n  only  go by  Mr. W ijesinghe’s 
a c c o u n t o f th e  1995 reco m m en d a tio n s . A nd going by  th e  
a c c o u n t th e re  w as fa ilu re  to  in co rp o ra te -so m e  o f th e  m o st 
im p o rta n t rec o m m e n d a tio n s  o f th e  C om m ittee  rep o rtin g  on  
M ay 9 th 1995, e.g. th e  n eed  for a  co m p reh en siv e  geological 
ev a lu a tio n  a n d  a d h e re n c e  to  th e  r ig o ro u s ELA p ro ce d u re s . 
I a m  n o t for a  m o m en t su g g estin g  th a t  e ith e r  Mr. W ijesinghe 
o r a n y  m em b er o f th e  final n e g o tia tin g  C om m ittee  ap p o in te d  
by th e  P re sid en t a c te d  ex cep t in  good fa ith . It m ig h t hav e  b e e n  
su p p o sed  th a t  so  long  a s  th e  geological su rv ey  fitted  in to  th e  
exp lo ra tion  p ro ce ss  a n d  th e  en v iro n m en ta l s tu d ie s  p ro p o sed  
in  th e  d ra ft a g re e m e n t form ed a  p a r t  of th e  F easib ility  S tu d y , 
all w as  well. It w a s  no t. L earned  c o u n se l for th e  5 th a n d  
7 lh re sp o n d e n ts  sa id  th a t  th e  final ro u n d  of n eg o tia tio n s  a n d  
w ho ex am ined  th e  p ro p o sa ls  w ere “th e  m o s t re sp o n s ib le  a n d  
h ig h es t ra n k in g  officers of th e  c o u n try .” I a c ce p t lea rn ed  
c o u n s e l’s e s t im a tio n  w ith o u t  a n y  h e s ita t io n , b u t  I a m  
c o n s tra in e d  in  th e  w o rd s  of H orace to  say, Indigrtor quandoque  
bonus dorm ita t H om erus - B u t if H om er, u su a lly  good, n o d s  for 
a  m o m en t, I th in k  it a  sh am e .

In its  “G uide  for Im p lem en tin g  th e  ELA P ro cess , No. 1 of 
1998 (P.20), is s u e d  by  th e  C e n tra l E n v iro n m en ta l A u thority , 
it is s ta te d  a s  follows: “T he  p u rp o se s  o f en v iro n m en ta l im p a c t 
a s s e s s m e n t  (ELA) a re  to  e n s u re  th a t  d ev e lo p m en ta l o p tio n s  
u n d e r  c o n s id e r a t io n  a r e  e n v ir o n m e n ta l ly  s o u n d  a n d  
s u s ta in a b le  a n d  th a t  e n v iro n m e n ta l  c o n s e q u e n c e s  a re  
recognized  a n d  ta k e n  in to  a c c o u n t early  in  p ro jec t design . ELAs 
a re  in te n d e d  to  fo s te r  s o u n d  d e c is io n  m a k in g , n o t to  
g e n e ra te  p ap erw o rk . T he ELA p ro ce ss  sh o u ld  a lso  he lp  p u b lic  
officials m ak e  d e c is io n s  th a t  a re  b a se d  on  u n d e rs ta n d in g  
e n v iro n m en ta l c o n se q u e n c e s  a n d  tak e  a c tio n s  th a t  p ro tec t, 
re s to re  a n d  e n h a n c e  th e  e n v iro n m en t.”
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T he p roposed  a g reem en t p la in ly  seek s  to  circum vent/^ 
th e  p rov isions of th e  N ational E nv ironm en ta l Act an d  theyn 
reg u la tio n s  fram ed  th e re u n d e r . T here  is no  w ay u n d e r  the  
p roposed  ag reem en t to e n s u re  a  co n sid e ra tio n  of developm ent 
o p tio n s  th a t  w ere en v ironm en ta lly  so u n d  a n d  su s ta in a b le  a t  
a n  early  s tag e  in  fa irn ess  b o th  to  th e  p ro jec t p ro p o n en t a n d  the  
pub lic . M oreover, th e  sa fe g u a rd s  e n su re d  by th e  N ational 
E n v iro n m en ta l Act a n d  th e  reg u la tio n s  fram ed  th e re u n d e r  
w ith  regard  to pub lic ity  have b een  v irtua lly  negated, by th e 
p rovision  in  th e  p roposed  ag reem en t r egard ing  confiden tia lity /\\f 
I w o u ld re ite ra te  w h a t w as  sa id  by th is  C o u rt in  (Junarafne v. 
H om agam a P radesh iya  Sabha, (1998) nam ely , th a t  publicity , 
t r a n s p a re n c y  a n d  fa irn e s s  a re  e s s e n t ia l  if th e  goal of 
su s ta in a b le  developm en t is to be  achieved.

A ccess to  in fo rm atio n  on  en v iro n m en ta l is su e s  is of 
p a ra m o u n t im p o rtan ce . T he provision of pub lic  access  to 
en v iro n m en ta l in fo rm atio n  h a s , for in s ta n c e , been  a  declared  
a im  of th e  E u ro p e a n  C om m ission ’s E nv iro n m en ta l policy for a 
n u m b e r  of y ea rs . P rincip le  10 of th e  Rio D eclara tion  ca lls  for 
b e tte r  c itizen  p a rtic ip a tio n  in  en v iro n m en ta l dec ision -m ak ing  
a n d  rig h ts  of a c c e ss  to  e n v iro n m en ta l in fo rm ation , for they  ca n  
h e lp  to  e n s u re  g re a te r  com p liance  by S ta te s  of in te rn a tio n a l 
e n v iro n m en ta l s ta n d a rd s  th ro u g h  th e  acco u n tab ility  of th e ir  
g o v ern m en ts . P rincip le  10 s ta te s  a s  follows: “E nv ironm en ta l 
is s u e s  a re  b e s t h a n d le d  w ith  th e  pa rtic ip a tio n  of all concerned  
c itizens, a t  th e  re lev an t level. At th e  n a tio n a l level, each  
in d iv id u a l sh a ll  hav e  a p p ro p r ia te  a c c e ss  to  in fo rm a tio n  
co n cern in g  th e  e n v iro n m en t th a t  is held  by pub lic  a u th o ritie s , 
a n d  th e  o p p o r tu n i ty  to  p a r t ic ip a te  in  d e c is io n -m a k in g  
p ro c e s s e s . S ta te s  s h a ll  fa c ili ta te  a n d  e n c o u ra g e  p u b lic  
a w a re n e ss  a n d  p a rtic ip a tio n  by  m ak in g  inform ation ' w idely 
availab le . Effective a c c e ss  to  ju d ic ia l a n d  a d m in is tra tiv e  
p ro c e e d in g s , in c lu d in g  r e d r e s s  a n d  re m e d y , s h a l l  be  
p rov ided .”

In  th e  m a tte r  before th is  C ou rt, th e  p roposed  ag reem en t 
m a k e s  no  m en tio n  of a n  e n v iro n m en ta l im p ac t a s se s s m e n t in
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te rm s  of th e  N ational E n v iro n m en ta l Act. T he re sp o n d e n ts  
s ta te d  th a t  u n d e r  i ts  u n d e r ta k in g  in  th e  p ro p o sed  ag reem en t 
to  com ply w ith  th e  app licab le  law s, it  w ould  hav e  su b m itte d  a n  
en v iro n m en ta l im p a c t a s se s sm e n t, in  d u e  co u rse , if  it h a d  
b een  req u ired  to  do so. In  fact, le a rn ed  c o u n se l for th e  5 th a n d  
7th re sp o n d e n ts  gave a n  u n d e rta k in g  th a t  it w ould  provide 
s u c h  a n  a s se s sm e n t. However, th e  law , for good re a so n s , a s  I 
h a v e  e n d e a v o u re d  to  e x p la in , r e q u ir e s  th e  p re s c r ib e d  
p ro ced u res  to  be followed. T he tim es  p re sc rib e d  a re  .vital. 
P roject p ro p o n en ts  c a n n o t decide w hen , if ever th ey  will 
com ply w ith  th e  law. T here  a re  m an y  th in g s  th a t  have  to  be 
done a t  th e  very  ea rlie s t o f s ta g e s  for very good re a so n s . T here  
is a lso  a  p resc rib ed  tim e if a n d  w h en  a n  en v iro n m en ta l im p ac t 
a s se s s m e n t h a s  to  b e  done. T he p a r t ie s  to  th e  p ro p o sed  
a g re e m e n t  a t t e m p te d  to  s u b s t i t u t e  a n  e x t r a o r d in a r y  
p ro c e d u re  fo r th e  p ro p o se d  p ro je c t. S u c h  a  p ro c e d u re  
co n trav en ed  th e  p rov isions of th e  N ationa l E n v iro n m en ta l Act, 
a n d  th e  reg u la tio n s  m ad e  th e re u n d e r  a n d  th e  gu id elin es  
p resc rib ed  by  th e  N ational E n v iro n m en ta l A uthority . T hereby , 
rein forced  by  th e  confiden tia lity  p rov isions of th e  p roposed  
ag re e m e n t, th e  p ro p o se d  a g re e m e n t effectively ex c lu d ed  
pub lic  a w a re n e ss  a n d  p a rtic ip a tio n , a s  c o n tem p la ted  by  o u r  
leg is la tu re  a s  well a s  by  P rincip le  1 Oof th e  Rio D eclara tion . The 
p ro p o se d  a g re e m e n t ig n o re s  th e  C e n tra l E n v iro n m e n ta l 
A u thority  a s  th e  p ro jec t app ro v in g  agency , a lth o u g h  it w as 
ad m itted  by  th e  p e titio n e rs  a n d  th e  re sp o n d e n ts  th a t  th e  
C en tra l E n v iro n m en ta l A u tho rity  in  th is  m a tte r  w as  th e  p ro jec t 
approv ing  agency , a n d  s u b s ti tu te s  in  i ts  p lace  th e  S ec re ta ry  to 
th e  M in ister to  w hom  th e  su b je c t of m in e ra ls  a n d  m in e s  is 
a ss ig n ed  for th e  p u rp o se  of app rov ing  th e  en v iro n m en ta l s tu d y  
co n tem p la ted  by  th e  p ro p o sed  ag reem en t. S u c h  S e c re ta ry  is 
n o t a  p ro jec t app rov ing  agency  in  te rm s  o f th e  N ational 
E n v iro n m en ta l Act: Nor is h e  o r sh e  th ere fo re  a  “n a tio n a l 
a u th o r ity ” w ith in  th e  m ea n in g  of P rincip le  17 o f th e  Rio 
D eclara tion . A ‘n a tio n a l a u th o r ity ’ is  a n  a u th o r ity  recognized 
by  th e  law  o f a  co n cern ed  S ta te . In  a n y  event, h av in g  reg a rd  to 
th e  u n d e r ta k in g  given in  A rticle 2 7 .7  (b) th a t  “T he  G overnm en t 
sh a ll  re n d e r  all rea so n a b le  a s s is ta n c e  to  th e  C om pany  to
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o b ta in  all app rova ls , c o n sen ts , g ra n ts , licences a n d  o th er 
co n cess io n s  a s  m ay  be rea so n ab ly  be requ ired  from  any 
G overnm en t A uthority", w h a t com fort m ay the  pe titioners  
derive? T hey are , in  view, en titled  to  be ap p reh en siv e  th a t  even 
if th e re  w as  a n  en v iro n m en ta l im p ac t a s se s sm e n t su b m itted  
to  th e  C en tra l E n v iro n m en ta l A uthority , su c h  au th o rity  m ay 
n o t have  b een  ab le  to a c t im partia lly  a n d  independen tly . Of 
w h a t u s e  a re  b ia se d  d ec is io n s  o r d ec is io n s, reaso n ab ly  
su sp e c te d  to  have  been  m ad e  u n d e r  p re ssu re ?  F u rth e r, 
a lth o u g h  th e  law  of Sri L anka  p rov ides for the  ju d ic ia l review 
of th e  a c ts  of a d m in is tra tiv e  a u th o r itie s , a n d  Principle 10 of 
th e  Rio D ec lara tio n  calls  for effective a c ce ss  to ju d ic ia l and  
a d m in is t r a t iv e  p ro c e e d in g s ,  t h e p ro p o s e d  a g re e m e n t 
s u b s t i tu te ^ a r b i t r a t io n ;  for s u c h  p roceed ings, in w h ich ._of 
CdtirseTTHe p u b lic  Have no'YoleTy/| ~~

F or th e  re a so n s  given, in  my view, th e  p roposed  ag reem en t 
se ek s  to  c irc u m v e n t th e  law  a n d  in  its  im p lem en ta tion  is 
b ia se d  in  favou r of th e  C om pany  a s  a g a in s t th e  m em bers  of the  
p u b lic , in c lu d in g  th e  p e titio n e rs . I am  therefo re  of the  view th a t  
th e  p e titio n e rs  a re  en titled  to  c la im  th a t  th e re  is a n  im m inen t 
in frin g em en t of th e ir  fu n d a m e n ta l r ig h ts  u n d e r  Article 12(1) of 
th e  C o n s titu tio n .

OVERALL ECONOMIC BENEFITS

T he re s p o n d e n ts  su b m itte d  th a t  th e  p roposed  ag reem en t 
if im p lem en ted  w ould  be h ighly  beneficia l to Sri L anka and  
th a t  “w h e n  one b a la n c e s  th e  p u rp o rte d  co m p la in ts  a s  are  
c o n ta in ed  in  th e  p e titio n  a g a in s t th e  overall benefit th a t  w ould 
a c c ru e  to  S ri L an k a , th e  p e ti tio n e rs ’ ap p lica tio n  c a n n o t 
su cceed  in  law .”

T he Director- of th e  5 th re sp o n d e n t, Mr. G arry  L. Pigg. a n d  
th e  D irec to r of th e  7 th re sp o n d e n t, Mr. U.I. De S. B ora lessa , 
s ta te  in  th e ir  a ffidav its  th a t  th e  p ro p o sed  p ro jec t w ould re su lt 
in  econom ic b e n e fits  to  S ri L an k a  w h ich  th ey  specify. The 
re p o rt of th e  C om m ittee  a p p o in te d  by  th e  P re sid en t (P.4) lis ts  
n u m e ro u s  f in an c ia l benefits .
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L earned  co u n se l for th e  p e titio n e rs , how ever, su b m itte d  
t h a t  th e  E p p a w e la  p ro je c t  g o v e rn e d  b y  th e  p ro p o s e d  
a g reem en t will n o t only  be  a n  en v iro n m en ta l d is a s te r  b u t  a n  
econom ic  d is a s te r  a s  well. T hey  relied  o n  th e  a n a ly s is  of th e  
social a n d  econom ic co n sid e ra tio n s  by Prof. V. K. S am ara n ay a k e  
(P. 10)(a); th e  c o m m e n ts  o f Prof. T issa  V ita ra n a  (P.9); th e  
co m m en ts  of Prof. O.A. Illep eru m a (P. 11); th e  re p o rt of th e  
N ational A cadem y of S c ien ces  (P. 10); th e  rep o rt o f th e  N ational 
Science F o u n d a tio n  (P.12); a n d  th e  fin an c ia l a n a ly s is  by  
P rem ila  C a n a g a ra tn a  (P.17).

A s tu d y  o f the m ateria l su b m itte d  by  th e  p e titio n e rs  sh o w s 
th a t  th e  q u e s tio n  of b e n e fits  is a  h igh ly  co n tro v e rs ia l m a tte r , 
b u t  one th a t  m u s t  be gone in to , for o u r  dem o cra tic  rep u b lic  
s e ts  g re a t s to re  by  th e  d iscovery  of t r u th  in  m a tte r s  of pub lic  
im p o rtan ce  in  th e  m a rk e t p lace o f id ea s  by  v igo rous a n d  
u n in h ib ite d  p u b lic  d e b a te . In  th e  d eb a te , p e rh a p s , w e n eed  to 
c o n sid e r w h e th e r  incom e a n d  econom ic g row th  o n  w h ich  
th e  re sp o n d e n ts  lay g re a t e m p h a s is , a re  th e  sole c rite r ia  for 
m e a s u r in g  h u m a n  w elfa re . D avid  K o rten , th e  F o u n d e r  
P re s id e n t of th e  P eop le-C en tred  D evelopm ent F o rum , once 
observed:

“T he c a p ita lis t  econom y” [as d is tin g u ish e d  from  A dam  
S m ith ’s c o n cep t of a  m a rk e t econom y] “h a s  a  p o ten tia lly  fa ta l 
ig no rance  of two su b je c ts . O ne is th e  n a tu re  of m oney . T he 
o th e r  is th e  n a tu re  of life. T h is  ig n o ran ce  le a d s  u s  to  tra d e  aw ay 
life for m oney , w h ich  is  a  b a d  b a rg a in  indeed . T he rea l n a tu re  
of m oney  is  o b sc u re d  by  th e  v o cab u la ry  o f fin an ce , w h ich  is 
d o u b le sp e a k  . . . We u s e  th e  te rm s  “m oney", “cap ita l" , “a s s e ts ” 
a n d  “w e a lth ” in te rch a n g e a b ly  - leav ing  n o  sim p le  m e a n s  to 
d iffe ren tia te  m oney  from  rea l w ea lth . M oney is a  n u m b e r . Real 
w ea lth  is  food, fertile  lan d , b u ild in g s  o r  o th e r  th in g s  th a t  
s u s ta in  u s . L ack ing  lan g u a g e  to  see  th is  d ifference, we accep t 
th e  s p e c u la to r ’s c la im  to  “c re a te  w e a l th ”, w h e n  th e y  
e x p ro p ria te  it . . . S q u a n d e rin g  rea l w e a lth  in  th e  p u r s u i t  of 
n u m b e rs  is ig n o ran ce  o f th e  w o rs t k ind . T he  p o ten tia lly  fa ta l 
k in d .”
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It is u n n e c e ssa ry  for th e  p u rp o se s  of th e  ta s k  in  h a n d  to 
e n te r  in to  th e  m a tte r  of th e  alleged beneficial n a tu re  of the  
p roposed  agreem en t: T he p e titio n e rs  case  is th a t  th ere  is 
a n  im m in e n t in fr in g e m e n t o f th e ir  fu n d a m e n ta l  r ig h ts  
g u a ra n te e d  by A rticles 12(1), 14(l)(g) a n d  14(l)(h). I have 
s ta te d  m y re a s o n s  for u p h o ld in g  th e ir  c o m p la in ts . The 
“b a la n c in g ” exerc ise  refe rred  to  by  lea rn ed  co u n se l h a s  been  
a lre ad y  d o n e  for u s  a n d  th e  C o n s titu tio n  s e ts  o u t the  
c irc u m sta n c e s  w h en  an y  dero g a tio n s  a n d  re s tr ic tio n s  are  
perm issib le . A rticle 15(7) of th e  fu n d am e n ta l r ig h ts  declared  
a n d  recognized by  A rticles 12 a n d  14 a re  “su b je c t to su c h  
re s tr ic tio n s  a s  m ay  be  p resc rib ed  by law ”, am o n g  o th e r  th ings, 
for “m eeting  th e  j u s t  re q u ire m e n ts  of th e  genera l w elfare of a 
d em ocratic  socie ty .” In  th e  ligh t of th e  availab le  evidence, 1 am  
n o t conv inced  th a t  th e  p ro p o sed  p ro jec t is n e c essa ry  to m eet 
s u c h  req u irem e n ts . In  a n y  event, th e  c irc u m sta n c e s  lead ing  to 
th e  im m in en t in frin g em en ts  have n o t been , “p resc rib ed  by 
law ” b u t  a rise  o u t of a  m ere  p roposed  co n tra c t, a n d  therefore  
do n o t deserve  to  be even  conside red  a s  perm issib le .

ORDER

For th e  re a so n s  se t o u t in  m y ju d g m e n t, I dec la re  th a t  
a n  im m in e n t in frin g em en t of th e  fu n d a m e n ta l r ig h ts  of the  
p e titio n e rs  g u a ra n te e d  by  A rticles 12(1), 14(l)(g) a n d  14(l)(h) 
h a s  b e e n  e s ta b lish e d .

T here  is no  a s s u ra n c e  of infallibility in  w h a t m ay  be done; 
b u t  in  th e  n a tio n a l in te re s t, every effort o u g h t to be m ade  to 
m inim ize g u e ssw o rk  a n d  red u c e  m arg in s  of erro r. H aving 
reg ard  to th e  ev idence a d d u c e d  a n d  th e  su b m iss io n s  of 
lea rn ed  co u n se l for th e  p e titio n e rs  a n d  re sp o n d e n ts , in  te rm s 
of A rticle 126(4) of th e  C o n s titu tio n , I d irec t th e  re sp o n d e n ts  
to  d e s is t  from  e n te rin g  in to  an y  c o n tra c t re la tin g  to the  
E ppaw ela  p h o s p h a te  d e p o s it u p  to  th e  tim e,

(1) a  com p reh en siv e  ex p lo ra tio n  a n d  s tu d y  re la tin g  to  th e  (a)
lo ca tio n s , (b) q u a n tity , m oving  in ferred  rese rv es  in to  the
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proven  category, a n d  (c) q u a lity  o f a p a tite  a n d  o th e r  
p h o sp h a te  m in e ra ls  in  S ri L an k a  is m ad e  by th e  th ird  
re sp o n d e n t, th e  Geological S u rvey  a n d  M ines B u re a u , in  
c o n su lta tio n  w ith  T he N ational A cadem y of S c iences  o f S ri 
L anka  a n d  th e  N ational S cience  F o u n d a tio n , a n d  th e  
r e s u lts  o f s u c h  exp lo ra tion  a n d  s tu d y  a re  p u b lish ed ; a n d

(2) an y  p ro jec t p ro p o n en t w hom soever o b ta in s  th e  app rova l 
o f th e  C en tra l E n v iro n m en ta l A u th o rity  acco rd in g  to  law , 
in c lu d in g  th e  d ec isions o f th e  su p e r io r  C o u rts  o f reco rd  of 
S ri L anka.

I m ak e  fu r th e r  o rd e r  th a t  (1) S ta te  sh a ll  p a y  e a c h  of 
th e  p e titio n e rs  a  su m  of Rs. 2 5 ,0 0 0  a s  co sts ; (2) th e  fifth  
re sp o n d e n t sh a ll pay  e a ch  of th e  p e titio n e rs  a  s u m  of 12 ,500  
a s  co s ts ; (3) th e  se v en th  re sp o n d e n t sh a ll  p ay  e a c h  o f th e  
p e titio n e rs  Rs. 12 ,500  a s  co sts .

WADUGODAPITIYA, J . I agree.

GUNASEKERA, J . - I agree.

R elief G ranted.


