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Can a tribunal deliver justice? By posing this rhetorical question this article attempts to
contextualize the introduction of the tribunal system of adjudication in India. Some of
these tribunals have been able to evolve into mechanisms that have overcome their
birth infirmities. The Supreme Court has intervened and supported strengthening of
these tribunals and their evolution into entities (if not fully but certainly) more indepen-
dent of the executive. This article explores these questions through a case study of the
National Green Tribunal (NGT)—specifically focusing on the subject of jurisdiction.
NGT is the newest of the tribunals that have been established since the Constitutional
amendment was passed allowing for them. The jurisdiction of the NGT, although statu-
torily limited, has evolved in the light of Supreme Court’s jurisprudence on the powers of
tribunals. Further, the nature of environmental disputes are such that the NGT has had
expansively to interpret both procedural mechanisms, such as limitation periods for
allowing more disputes to be brought to the bench, and by entering into substantive
areas such as climate change.
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1 INTRODUCTION

Tribunals are adjudicatory mechanisms that are akin to courts but are not full courts.
They are quasi-judicial in character, are usually appointed by the executive, and their
jurisdiction and powers are statutorily limited. In India, the political context played a
critical part in the establishment of tribunals. Former Prime Minister Indira Gandhi
directed the now infamous Constitution (42nd Amendment) Act 1976, to extend and
consolidate executive authority in a number of areas. Articles 323A and 323B empow-
ers the parliament to establish both administrative and other kinds of tribunals. Tribu-
nals are to be established for addressing disputes, complaints and offences. The
provision excludes the jurisdictions of all other courts on matters specified to be
under these tribunals except that of the Supreme Court (SC) under Article 136 (special
leave petition).

* The authors would like to thank the anonymous reviewer and the editor for providing
comments and helpful suggestions for improving the paper. The authors also acknowledge
the excellent research assistance provided by Pratiksha Basarkar, Sarangan Rajeshkumar and
Nishtha Sinha.
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Despite the political context in which the tribunals were sought to be established,
their utility as specialized adjudicatory mechanism is widely recognized internation-
ally.1 The increasing litigation work load on the ordinary judicial system, coupled
with specialized fields of legal and technical knowledge (IPRs, administrative service,
environment), have propelled legislators to establish such tribunals with the aim of
reducing the case load on the judicial system and developing adjudicatory mechan-
isms that are customized to the requirements of a certain subject area.

The National Green Tribunal Act (NGT Act) was passed in October 2010. This
came after failed attempts to establish environmental tribunals through the National
Environmental Tribunal Act 1995 and the National Environmental Appellate Tribunal
Act 1997. An important learning from both of these failures was that attempts to be
highly restrictive in terms of jurisdiction would lead to too few cases coming to these
tribunals; and would, in effect, undermine the very aim of establishing these tribunals.
This may have influenced legislators to ensure that the NGT has appellate jurisdiction
over a number of legislations.2

However, immediately after the NGT started functioning, it was confronted by two
critical challenges. First were legal challenges questioning the constitutionality of the
NGT.3 These centred on the nature of executive control over the tribunal which poten-
tially violates the separation of powers, a doctrine fundamental to the securing of judi-
cial independence and restricting executive intervention. Second, lack of resources
and infrastructure that led to three judicial members quitting their posts.4 It is neces-
sary to foreground these developments by discussing the historical events that led to
the establishment of the NGT.

Reacting to the lengthy process of claims adjudication to victims of industrial acci-
dents, such as in the Bhopal case, and also as a follow up the Rio Declaration of 1992,
wherein member states had agreed to the provision that ‘effective access to judicial

1. George Pring and Catherine Pring, ‘Specialized environmental courts and tribunals at the
confluence of human rights and the environment’ (2009) 11 Oregon Review of International
Law 301; George Pring and Catherine Pring, Environmental Courts and Tribunals: A Guide
for Policy Makers (UNEP, 2016); Nora Freeman Engstrom, ‘A dose of reality for specialized
courts: lessons from the VICP’ (2015) 163 University Of Pennsylvania Law Review 1631;
Richard Macrory, ‘Role of the first tier environment tribunal’ [2012] Judicial Review 54;
Markus B Zimmer, ‘Overview of specialized courts’ (2009) 2 International Journal For
Court Administration 59; Brian Preston, ‘Benefits of judicial specialization in environmental
law: the Land and Environment Court of New South Wales as a case study’ (2012) 29 Pace
Envtl L Rev 396; Lord Carnwath, ‘Judges and the common laws of the environment – at
home and abroad’ (2014) 26 Journal of Environmental Law 177, 187.
2. The legislation under the jurisdiction of the NGT is specified in Schedule 1 to the NGT
Act. These include the Water Act, 1974; the Water (Prevention and Control of Pollution) Cess
Act, 1977; the Forest Conservation Act, 1980; the Air Act, 1981; the Environment Protection
Act, 1986; the Public Liability Insurance Act, 1991; and the Biological Diversity Act, 2002.
Interestingly the two obvious omissions are theWildlife Protection Act, 1972 and the Scheduled
Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006. Except
for these two, the adjudicative jurisdiction of the NGT is quite comprehensive.
3. Three such legal challenges are currently pending, one each in the Supreme Court (peti-
tion filed by Naveen Kumar originally in the Madras High Court in 2010); Madhya Pradesh
High Court (Madhya Pradesh Bar Association in 2012) and most recently in the Delhi High
Court (Ravinder Kumar in 2015).
4. Utkarsh Anand, ‘NGT member quits citing lack of facilities’ Indian Express (New Delhi,
30 January 2013) <http://archive.indianexpress.com/news/ngt-member-quits-citing-lack-of-
facilities/1066585/>.
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and administrative proceedings, including redress and remedy, shall be provided’,5

the Parliament enacted the National Environment Tribunal Act of 1995 and the
National Environment Appellate Tribunal Act 1997; however, the jurisdiction of
the tribunal was narrow and this led to low numbers of cases.6 Also, there were unac-
counted for procedural delays that led to the Act being notified eight years after
enactment.

The Supreme Court (SC) has also weighed in on the issue of environment courts.
It first spoke about environment courts in the Oleum Gas Leak Case:7

Since cases involving issues of environmental pollution, ecological destruction and conflicts
over natural resources are increasingly coming up for adjudication and these cases involve
assessment and evolution of scientific and technical data, it might be desirable to set up Envir-
onment Courts on the regional basis with one professional Judge and two experts drawn from
the Ecological Sciences Research Group keeping in view the nature of the case and the exper-
tise required for its adjudication. There would of course be a right of appeal to this Court from
the decision of the Environment Court.

Thereafter,8 in the first and then in the second MV Nayudu cases,9 the SC underlined
the need to incorporate both judicial and scientific inputs by referring to the Environ-
ment Court in New South Wales, and suggested that the Law Commission of India
should undertake a detailed study to look into the constitution of quasi-judicial bodies
(it found that on comparison there were many differences between the Appellate
Authorities under the Water and Air Act) so as to ensure uniformity.

In 2003, the Law Commission undertook this study and submitted a report. It
found the two environment tribunals to be non-functional and recommended the
establishment of an environment court with original jurisdiction on all environmental
issues and appellate jurisdiction vis-à-vis the Air Act and Water Act. Interestingly
while deliberating on the issue of relationship between such a Court and the High
Courts (HC), the Commission surmised that such Court would be ‘technically amen-
able to the writ jurisdiction of the High Court’, but also that: ‘in as much as we are
providing an appeal to the Supreme Court, the High Courts, may decline to interfere
on the ground that there is an effective alternative remedy of appeal on law and fact to
the Supreme Court’.

5. Principle 10 of the Rio Declaration states:

environmental issues are best handled with participation of all concerned citizens, at the rele-
vant level. At the national level, each individual shall have appropriate access to information
concerning the environment that is held by public authorities, including information on hazar-
dous materials and activities in their communities, and the opportunity to participate in deci-
sion-making processes. States shall facilitate and encourage public awareness and
participation bymaking information widely available. Effective access to judicial and admin-
istrative proceedings, including redress and remedy, shall be provided.

6. The narrow jurisdiction of the Act was also highlighted in para 5 of the Statement of
Objects and Reasons, National Green Tribunal Act 2010. The delay in notification of the
Act was mentioned in the 186th Law Commission Report – Law Commission, Proposal to Con-
stitute Environment Courts (Law Com No 186, 2003).
7. MC Mehta v UOI [(1986) 2 SCC 176].
8. The Supreme Court also alluded to the necessity of a dedicated adjudication mechanism to
address environmental disputes in Indian Council for Enviro-Legal Action v UOI [(1996) 3
SCC 212].
9. AP Pollution Control Board v MV Nayudu [(1999) 2 SCC 718 and (2001) 2 SCC 62].
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Evidently the Law Commission was also aware of the implications of the SC decision
in the L Chandrakumar case,10 in which it held that: ‘power vested in the High Courts
to exercise judicial superintendence over the decision of all Courts and Tribunals within
their respective jurisdictions is also part of the basic structure of the Constitution’.

Following from this it declared as unconstitutional both clause 2(d) of Article 323A
and clause 3(d) of Article 323B to the extent that they excluded the jurisdictions of the
HCs and the SC. Further, it found section 28 of the Administrative Tribunals Act, 1985
and the ‘exclusion of jurisdiction’ clauses in all other legislation enacted under Article
323A and 323B to be unconstitutional.

Subsequent to the Law Commission’s 186th Report, the Parliament enacted the
National Green Tribunal Act, in 2010. Although many features of the Act were
based on the recommendations, there were certain fundamental departures as well.

The enactment established a tribunal rather than a Court. Thus, the jurisdiction of the
tribunal was statutorily limited (unlike that of a Court), but relatively more expansive that
the erstwhile National Environment Tribunal. More critically, as a tribunal it faced the
same criticism as all its predecessors, that it would be amenable to executive influence,
that it is a quasi-judicial body which will have not have adequate powers of undertaking
judicial review of legislations or executive orders, and that it contributes to limiting the
jurisdiction of other civil courts (including HCs) without providing corresponding access
(both physically and substantively) to litigants—thereby undermining access to justice.11

In 2008, the Law Commission published its 215th report, in which it argued that
administrative tribunals were conceived and constituted to substitute the HCs on ser-
vice matters. More controversially, it argued that the HC’s powers of judicial review
were not inviolable as compared to that of the SC. This is clearly contrary to the seven
Bench judgment in L Chandra Kumar v Union of India case.12

What is the jurisdiction of the NGT? This question has occupied not only the NGT
(for which this is an existential issue), but also the HCs and the SC. In this article, we
concentrate on this issue by exploring four different facets. First, the relationship
between NGT and HCs in India; second, how the NGT has incrementally pushed the
envelope in many ways in expanding its own mandate to consider and adjudicate on
a wide range of issues that can be subsumed within the rubric of ‘substantial question
relating to the environment’.13 Third, the scope of suo motu jurisdiction of the NGT,
and fourth, how the NGT has dealt with the issue of limitation periods.14

Before we begin our explorations, it is important to highlight some of the existing
scholarship on the role of Green Courts. One of the earliest international scholarships
on the NGT was Amirante’s work on the functioning of the NGT.15 It focused on the

10. [(1997) 3 SCC 261].
11. Prashant Reddy, ‘Trouble with Tribunals’, OPEN Magazine (New Delhi, 18 May 2013)
<http://www.openthemagazine.com/article/india/the-trouble-with-tribunals>.
12. This was commented upon by the Twenty-First Law Commission which criticized this
assessment. Law Commission, Assessment of Statutory Frameworks of Tribunals in India
(Law Com No 272, 2017).
13. Section 14 of the NGT Act states that the Tribunal has jurisdiction over all civil cases
where a substantial question relating to environment (including enforcement of any legal
right relating to environment) is involved and such question arises out of the implementation
of the enactments specified in Schedule 1.
14. Limitation period is an important procedural aspect that could limit litigant’s access to the
NGT and in effect undermine the jurisdiction of the NGT.
15. Domenico Amirante, ‘Environmental courts in comparative perspective: preliminary reflec-
tions on theNational Green Tribunal of India’ (2012) 29Pace Environmental Law Review 441, 469.
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US and European skepticism for specialized environmental courts as against the
Australasian enthusiasm for such institutional experiments. It highlighted the unique
institutional features of the NGT including the equal participation of scientific experts
in decision-making and the expanded rule of locus standi allowing for ‘any person
aggrieved’ to approach the tribunal. There has been a veritable explosion of writings
that focus on individual case studies of specific green courts and tribunals.16 These
detailed case studies have also laid the groundwork for more comparative studies17

and opportunities to comment on generic characteristics of successful courts.18 Recent
scholarship has been more critical of the institutional framework of such courts as
they have failed to address the challenges of legitimacy which such courts have to
grapple with and their impact on the larger structures of governance in addressing
environmental problems.19

The functioning of the NGT has also attracted both journalistic and academic atten-
tion. Journalistic accounts have focused on the institutional problems that the NGT
has faced vis-à-vis an often truculent executive.20 The jurisprudence of the NGT
has also attracted wide attention from scholars.21 The unique institutional structure
of adjudication has also been the subject of intensive study.22 Others have focused
on specific institutional powers, e.g. the suo moto powers of the NGT.23

Despite the plethora of scholarship, we feel that the specific aspect of the jurisdic-
tion of NGT has attracted insufficient attention from legal scholars. Through this

16. Merideth Wright, ‘The Vermont Environmental Court’ (2010) 3 J Ct Innovation 201;
Zhang Minchun and Zhang Bao, ‘Specialised environmental courts in China: status quo, chal-
lenges and responses’ (2012) 30 J En Nat Res L 361, 363; Brian Preston, ‘Operating an envir-
onment court: the experience of the Land and Environment Court of New South Wales’ (2008)
25 EPLJ 385, 387; Alex Wang, ‘Environmental courts and public interest litigation in China’
(2010) 43 Chin L Gov 4; U Bjällås, ‘Experiences of Sweden’s environmental courts’ (2010) 3
J Ct Innovation 177; Brian J. Preston, ‘Characteristics of successful environmental courts and
tribunals’ (2014) 26 J. ENVTL. L. 365, 367.
17. Usha Tandon, ‘Environmental Courts and Tribunals: A Comparative analysis of Austra-
lia’s LEC and India’s NGT’ in Indian Yearbook of Comparative Law (Oxford University Press,
2016) 477–502.
18. Preston, ‘Characteristics of Successful Environmental Courts and Tribunals’ (n 16) 365,
367; and George Pring and Catherine Pring, ‘Twenty-first century environmental dispute reso-
lution – is there an “ECT” in your future?’ (2015) 33 J Energy Nat Resources & Envtl L 10.
19. Ceri Warnock, ‘Reconceptualising specialist environment courts and tribunals’ 37 Legal
Studies 391.
20. Yukti Choudhary, ‘Tribunal on trial’ Down to Earth India, 30 November 2014. Accessed
7 March 2018. <http://www.downtoearth.org.in/coverage/tribunal-on-trial47400>.
21. Raghav Sharma, ‘Green courts in India: strengthening environmental governance?’ (2008)
4(1) Law, Environment and Development Journal 50–71; S K Patra, VV Krishna, ‘National
Green Tribunal and environmental justice in India’ (2015) 44 Indian J Geo Mar Sci 445;
S Shrotria, ‘Environmental justice: is the National Green Tribunal of India effective?’ (2015)
17 J Environ Law Rev 169; Mrinalini Shinde, ‘The polluter pays principle in effect at the
National Green Tribunal in India’ (2017) 9 Journal of Health, Environment, & Education
10; G N Gill, ‘The National Green Tribunal of India: a sustainable future through the principles
of international environmental law’ (2014) 16 Envtl L Rev 183.
22. Gitanjali Nain Gill, ‘Environmental justice in India: the National Green Tribunal and
expert members’ (2016) 5 Transnational Environmental Law 175; and Gitanjali Nain Gill,
Environmental Justice in India: The National Green Tribunal (Routledge, 2017).
23. Aditya Thakur and Kanishk Sinha, ‘Permissibility of exercise of suo moto powers by
NGT’ (2016) 5 Environmental Law and Policy Review 54.
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article, we attempt to address this issue by highlighting various aspects of conversa-
tional jurisprudence between the HCs and NGT. Although the Supreme Court has
tried to set the terms of this conversation by providing detailed judgments on the
role of tribunals in India and their relationship with the formal judicial system, as
will be evident, it has not necessarily been able to influence this conversation. In
some ways the impetus to expand and overcome the statutory limits of its jurisdiction
mirrors that of other tribunals. However, the impetus is also a function of the nature of
environmental adjudication in general. Environmental adjudication in some ways is
necessarily expansive as it tries to resist compartmentalization which will dilute the
fruits of such adjudication. This is evident from the specific ways in which the
NGT has sought to interpret limitation related provisions and also welcomed litigation
in newer areas such as climate change. In many ways the success or failure of the
NGT will be determined by the outcome of this conversation between their judicial
counterparts—i.e. the HCs and the SC and the executive as well. This also brings
into sharp relief the necessity of academically situating such environmental adjudica-
tion mechanisms within the domestic context in order to gain a substantively more
nuanced understanding—not only of their functioning, but also the measure of their
probable success.

This article is based on doctrinal research. We searched, downloaded and analyzed
all non-single judge bench orders of the NGT between 2011 and 2018, in several
online databases (greentribunal.gov.in, manupatra.com, indiakanoon.org, and sccon-
line.com). We also examined all HC and SC judgments which referred to the NGT
through scconline.com. Further in order to appreciate and understand the Parliament’s
thinking on this issue, we have searched parliamentary questions in RajyaSabha and
LokSabha on NGT between 2011–18.

2 THE RELATIONSHIP BETWEEN THE NGT AND HIGH COURTS

Being a statutorily created Tribunal, the NGT’s jurisdiction is laid out in its parent
statute. According to section 14 of the NGT Act, the Tribunal: ‘shall have the juris-
diction over all civil cases where a substantial question relating to environment
(including enforcement of any legal right relating to environment), is involved and
such question arises out of the implementation of the enactments specified’.24

The specified enactments within the jurisdiction of NGT are the Water (Prevention
and Control of Pollution) Act, 1974; the Water (Prevention and Control of Pollution)
Cess Act, 1977; the Forest (Conservation) Act, 1980; the Air (Prevention and Control
of Pollution) Act, 1981; the Environment (Protection) Act, 1986; the Public Liability
Insurance Act, 1991; and the Biological Diversity Act, 2002.25 The Act clarifies that a
‘substantial question relating to environment’ includes cases where there is a direct
violation of a specific statutory environmental obligation or where the environmental
consequences relate to a specific activity or a point source of pollution.26 It must be
remembered that this is an inclusive definition. The substantive aspects of jurisdiction,
especially as it relates to substantial question relating to environment, are discussed
subsequently in this article.

24. Section 14 (1) NGT Act.
25. Schedule I NGT Act.
26. Section 2 (m) NGT Act.
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A key feature of the NGT is explicit exclusion of jurisdiction of civil courts. The
Act bars any court from taking cognizance of any offence under the NGT Act.27 Civil
Courts are barred from settling disputes relating to any claim for granting any relief or
compensation or restitution that falls under the purview of NGT.28

The NGT is vested with same powers as a Civil Court with respect to trying a suit
under the Act. Further, the Tribunal has the power to regulate its own procedure and is
not bound by the Code of Civil Procedure, 1908. It is also exempt from the rules of
evidence as per the Indian Evidence Act, 1872.29 It must be noted that the NGT Act
bars the jurisdiction of the Civil Court only and not that of the Constitutional Court.30

Persons aggrieved by decisions or orders of the NGT may file an appeal to the SC.31

This is an important distinction but it has not resolved the issue of jurisdiction
between NGT and HCs.

One of the most contentious aspects of the jurisdiction of NGT is its relation with
HCs. In order to understand the relationship between HCs and NGT, one must look at
how it has evolved in the case of tribunals in general. Primarily, all judicial functions
of a sovereign are performed by the courts. However, some of these judicial functions
are often transferred to tribunals, which are vested with the authority to adjudicate
upon specific matters and disputes. While tribunals and courts are separate entities,
they have several common as well as distinct attributes.

As the Supreme Court observed in Associated Cement Companies Ltd v PN
Sharma and Another, ‘it is really not possible or even expedient to attempt to describe
exhaustively the features which are common to the tribunals and the courts, and fea-
tures which are distinct and separate’.32 This kind of overlap is palpable not only in
attributes, but in jurisdictions as well. Tribunals are created to provide alternative
remedies and often exclude jurisdiction of other courts on matters that fall within
their ambit. However, the existence of an alternative remedy per se does not exclude
the jurisdiction of HCs. The relationship between jurisdictions of tribunals and of
High Courts is complex and has been extensively discussed by the SC in a number
of cases.

In 1983, the Supreme Court laid down that ‘where a right or liability is created by
a statute which gives a special remedy for enforcing it, the remedy provided by that
statute only must be availed of’.33 This position has been reiterated and followed in
several judgments, including Kanaiyalal Lalchand and Sachdev v State of Maharas-
thra and Others, where the SC upheld the decision of the Bombay HC to dismiss the
writ petition (WP) on the ground that an efficacious alternative remedy was available
under the relevant statute.34,35

In Nivedita Sharma v Cellular Operators Association of India, the Delhi HC had
admitted a petition against an order passed by State Consumer Disputes Redressal

27. Section 30 NGT Act.
28. Section 29 NGT Act.
29. Section 19 NGT Act.
30. Anil Hoble v Kashinath Jairam Shetye & Others, Ii the High Court of Bombay (Goa
Bench), Writ Petition No 400 of 2015, decided on Wednesday, July 1, 2015.
31. Section 22 of the NGT Act.
32. Associated Cement Companies Ltd v PN Sharma and Another [(1965) AIR 1595].
33. Titaghur Paper Mills Co Ltd v State of Orissa [(1983) AIR SC 603].
34. Securitisation and Reconstruction of Financial Assets and Enforcement of Security Inter-
est Act, 2002.
35. Kanaiyalal Lalchand Sachdev & Others v State of Maharashtra & Others [(2011) 2
SCC 782].
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Commission. The Supreme Court held that the HC had erred in entertaining the peti-
tion when a statutory forum for redressal of grievances was already in place. While
existence of an alternative remedy is not a bar to entertaining WPs, ‘High Courts
must not entertain a petition under Article 226 of the Constitution if an effective alter-
native remedy is available to the aggrieved person or there is a grievance redressal
mechanism in the statute concerned’.36 Therefore, in admitting a petition the statutory
dispensation must not be ignored.

In Thansingh Nathmal v Superintendent of Taxes, the SC clearly laid down that an
HC must exercise its jurisdiction subject to self-imposed limitations and must not
‘trench upon an alternative remedy provided by statute for obtaining relief’. It held
that:

[w]here it is open to the aggrieved petitioner to move another tribunal, or even itself in
another jurisdiction for obtaining redress in the manner provided by a statute, the High
Court normally will not permit, by entertaining a petition under Art. 226 of the Constitution,
the machinery created under the statute to be by-passed, and will leave the party applying to
it to seek resort to the machinery so set up.37

The case law is clear in terms of importance of rule of ‘self-imposed limitation’ where
an efficacious alternative remedy is available. The rule was reiterated in Union of
India v Major General Shri Kant Sharma. It was observed that Delhi HC, while enter-
taining the writ petition (WP) under Article 226 of the Constitution, bypassed the
machinery created under Armed Forces Tribunal Act, 2007.38 In light of the SC ruling
in theMajor General Shri Kant Sharma case, the Madras HC, which had been accept-
ing WPs challenging orders passed by NGT, found itself lacking the jurisdiction to
admit such writs when statutory dispensation leaned towards going to a statutory
forum for redressal of grievances.39 The Bombay HC (Goa bench) exercised restric-
tion and refused to intervene on grounds that an effective alternate remedy available to
parties, where contentions with regard to structures coming up in CRZ II zone could
be raised.40

A Division Bench of the SC, while examining whether the HC had jurisdiction
over a petition relating to an order issued by the National Consumer Disputes Redres-
sal Commission, found it an improper exercise of jurisdiction by HC.41 The SC has
repeatedly held that where a hierarchy of appeals exists, that hierarchy must be fol-
lowed before taking recourse to Article 226 and approaching the High Court.42 How-
ever, it has also been clarified that the said rule is essentially one of ‘policy,
convenience and discretion rather than a rule of law’.43

36. Nivedita Sharma v Cellular Operators Association of India & Others [(2011) 14 SCC
337]. Emphasis added.
37. [(1964) AIR SC 1419].
38. Union of India & Others v Major General Shri Kant Sharma & Another [(2015) AIR
SCW 2497].
39. PS Jayachandran v The Member Secretary, Tamil Nadu Pollution Control Board HC
Order dated 30.6.2015 in WP No 34199 of 2014 in the High Court of Madras.
40. Anil Hoble v Kashinath Jairam Shetye & Others, in the High Court of Bombay (Goa
Bench), Writ Petition No 400 of 2015, decided on Wednesday, July 1, 2015.
41. Cicily Kallarackal v Vehicle Factory [(2012) 8 SCC 524].
42. [(1964) AIR SC 1419]; [(2011) 14 SCC 337]; [(2014) 1 SCC 603]; [(2014) 1 SCC 603].
43. Commissioner of Income Tax and Others v Chhabil Dass Agrawal [(2014) 1 SCC 603];
State of Uttar Pradesh v Mohammad Nooh [(1958) AIR 86].
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While the SC has maintained that the HCs should not exercise their jurisdiction
where statutory alternative remedy is available, they have also clarified that existence
of an alternative remedy per se does not bar HC’s jurisdiction. There are exceptions to
this rule, and a case-by-case approach must be adopted and pros and cons must be
weighed before determining the extent of jurisdiction to be exercised.44,45

The main exceptions to the rule of alternative remedy, as discussed in the case law,
are in instances:

(I) where providing an alternative remedy has resulted in a breach of principles
of natural justice or the procedure required for making a decision has not
been adopted by the alternative remedy;46

(II) where a petitioner being forced to adopt the statutory remedy would amount
to a case of palpable injustice;47 or

(III) where the Statute that provides for an alternative remedy is itself unconstitu-
tional, or in breach of its constitutional limitations.48

While the above principles and exceptions for tribunals and HCs are applicable for the
NGT too, there are cases which are either specifically on NGT’s jurisdiction or rela-
tionship with HCs, or hold special relevance for NGT.

A 2012 order by the SC in the Bhopal Gas case forms the basis of transfer of envir-
onmental cases from HCs to the NGT. Victims of the Bhopal Gas disaster filed a Writ
Petition seeking medical assistance from the Union of India and the State of Madhya
Pradesh. While in this case the SC transferred the case to the Madhya Pradesh HC, it
laid down the basis for subsequent transfer of cases involving environmental issues to
NGT. The Apex court in the Bhopal Gas Peedith Mahila Udyog Sanghathan case49

concluded that the environmental issues and matters covered under Schedule 1 of the
NGT Act should be instituted and litigated before the NGT. It directed that:

[k]eeping in view the provisions and scheme of the National Green Tribunal Act, 2010 (for
short the ‘NGT Act’) particularly sections 14, 29, 30 and 38(5), it can safely be concluded
that the environmental issues and matters covered under the NGT Act, Schedule 1 should be
instituted and litigated before the National Green Tribunal (for short ‘NGT’). Such approach
may be necessary to avoid likelihood of conflict of orders between the High Courts and the
NGT. Thus, in unambiguous terms, we direct that all the matters instituted after coming into
force of the NGT Act and which are covered under the provisions of the NGT Act and/or in
Schedule I to the NGT Act shall stand transferred and can be instituted only before the NGT.
This will help in rendering expeditious and specialized justice in the field of environment to
all concerned.50

The Supreme Court reasoned that transfer of cases to NGT was needed to circumvent
any conflict or overlap between the orders of the HC and NGT. It also envisaged that

44. Executive Engineer, Southern Electricity Supply Company of Orissa Limited (SOUTHCO)
and Another v Sri Seetaram Rice Mill [(2012) 2 SCC 108].
45. See Harbans Lal Sahnia v Indian Oil Corporation Ltd [(2003) 2 SCC 107].
46. State of HP and Others v Gujarat Ambuja Cement Ltd [(2005) AIR SC 3856].
47. Ibid.
48. Mafatlal Industries Ltd and Others v Union of India and Others [(1997) 5 SCC 607];
Baburam Prakash Chandra Maheshwari v Antarim Zila Parishad [(1969) AIR 556].
49. Bhopal Gas Pidith Mahila Udyog Sangathan and Others v Union of India, Civil Appeal
Nos 3187–3188 of 1988 Supreme Court order dated 9 August 2012.
50. Para 40.
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handling of cases dealing with environmental issues by NGT would result into expe-
ditious and specialized justice. It advised all the other Courts to direct transfer of cases
to NGT:

We find it imperative to place on record a caution for consideration of the courts of compe-
tent jurisdiction that the cases filed and pending prior to coming into force of the NGT Act,
involving questions of environmental laws and/or relating to any of the seven statutes spe-
cified in Schedule I of the NGT Act, should also be dealt with by the specialized tribunal,
that is the NGT, created under the provisions of the NGT Act.51

In a 2013 case relating to noise pollution caused by low flying of aircrafts in a resi-
dential area, the Delhi HC relied on Bhopal Gas Peedith Mahila Udyog Sangathan
ruling and directed that the petitions be transferred to the NGT.52

The NGT also discussed the implications of the Bhopal Gas case and held that the
judgment of the Supreme Court in the case of Bhopal Gas (supra) and the directions
as contained in paragraphs 40 and 41 of the judgment are fully in force and
operative.53

Clearly, the NGT is eager to settle the matter by recognizing three essential aspects
in this jurisdictional conundrum surrounding its relationship with HCs. First, as per
Bhopal Gas, the HCs will have to transfer new cases filed before it that involve a sub-
stantial question relating to the environment to the NGT. Second, those cases which
were instituted prior to the establishment of NGT and are ongoing, the HCs will exer-
cise their discretion in deciding whether to transfer the cases to the NGT. Third, PILs
on substantial questions relating to environment are not affected by this principle laid
down in Bhopal Gas and thus the constitutional recognized jurisdiction of the SC and
HC to entertain writ petitions under Article 32 and Article 226 respectively remains
unaffected.

In a case before the Delhi HC, a Writ Petition was filed seeking a direction to stop
illegal industrial activities causing pollution of water and air. The court opined that the
matter in controversy fell within the jurisdiction of the NGT and that the NGT, being
a specialized body, was better equipped than the HC to deal with the matter and direc-
ted the transfer of the petition to the NGT.54

51. Bhopal Gas Pidith Mahila Udyog Sangathan and Others v Union of India Civil Appeal
Nos 3187–3188 of 1988 Supreme Court order dated 9 August 2012.
52. Society for Protection of Culture Heritage Environment Traditions and Promotions of
National Awareness and others v Union of India (WP(C) 9337/2009, WP(C) 12719/2009
and WP(C) 13675/2009) Delhi High Court order dated 16 April 2013.
53. Aman Sethi v State of Rajasthan and Others National Green Tribunal Principal Bench
Appeal No 61/2013 (MA No 896/2014) decided on 7 May 2015. However, thereafter, Another
Bench of the Supreme Court in the case of Adarsh Cooperative Housing Society and Others v
Union of India, SLP(C) No 327/2013, vide its order dated 10 March 2013, directed that the
direction for transferring of cases in paras 40 and 41 may not be given effect to, till further
orders. However, this Special Leave to Appeal came to be withdrawn with liberty to the appel-
lant to pray for expeditious disposal of the writ petition 369/2011 before the Bombay High
Court. The question of law was left open. In Vellore Citizen Welfare Forum v Union of
India [(2016) SCC Online Mad 1881], the Madras High Court observed that the ‘application
was withdrawn on 11.8.2014’. In other words, as of today, the judgment of the Supreme
Court in the case of Bhopal Gas (supra), and the directions as contained in paragraphs 40
and 41 of the judgment, are fully in force and operative.
54. Mahavir Singh v Union of India & Others Delhi High Court 9 WP(C) No 7302/20090
decided on 6 February 2013.
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The Gujarat HC, following the same precedent, transferred a petition filed before it
to the NGT, Western Bench, in 2015. The High Court was of the view that the petition
raised questions involving complex environmental issues which could not be decided
by it.55

Similarly, the Madras HC held that ‘environmental issues and matters covered
under the NGT Act, Schedule I should be instituted and litigated before the NGT
only and not before this Court’.56

In 2015, the SC transferred over 300 cases to the NGT. As noted by Gill, several of
these cases were disposed of for swift decisions.57

With respect to jurisdiction of tribunals, the rule of alternative remedy has been
developed and upheld in the case law. The rule lays down that where an efficacious
alternative remedy is available under a statute, the HCs must not interfere and admit
petitions unless the statutory alternative remedy has been exhausted. However, being
‘a rule of policy, convenience and discretion’,58 it is subject to several exceptions. In
certain extraordinary cases, the HCs may intervene irrespective of the existence of a
tribunal.59

The courts are expected to apply self-imposed restrictions while entering the domain
of tribunals, especially where specialized jurisdiction or remedy is provided for. In mat-
ters of environment and ecology, HCs have started recognizing the complex nature of
environmental problems and the availability of specialized expertise with NGT.

In Major General Shri Kant Sharma, the Supreme Court has made it clear that due
regard must be accorded to the legislative intent in cases where alternative remedy has
been created by a Statute. The current position, therefore, calls for taking note of stat-
utory dispensation in deciding whether or not to admit a petition on a matter which
may fall under the ambit of a tribunal.60

A seven-judge bench in L Chandra Kumar held that tribunals can only be supple-
mentary to HCs, and not substitutes. It observed that the jurisdiction of High Courts
under Article 226 and of the SC under Article 32 of the Constitution is part of the
inviolable basic structure of the Constitution. It went on to hold that other courts
and tribunals may perform ‘a supplemental role in discharging these powers conferred
upon High Courts and Supreme Court’.61 It also held that all decisions of tribunals
created under Article 323A and Article 323B of the Constitution will be subject to
scrutiny before the HC within whose jurisdiction the tribunal concerned falls. This
led to a proliferation in the number of tribunal orders and decisions being challenged
in the HCs.62 Therefore, it is important to examine the extent of judicial review
powers that tribunals have and how these powers overlap with those of HCs.

55. Salaya Machhimar Boat Association through Vice-President v Union of India & Others
[(2015) AIR GUJARAT 70].
56. Somasekharan Nair v District Collector [(2016) SCC OnLine Mad 25089].
57. Nain Gill, Environmental Justice in India (n 22).
58. State of Uttar Pradesh v Mohammad Nooh [(1958) AIR 86]; State of HP & Others v
Gujarat Ambuja Cement Ltd [(2005) AIR SC 3856]; Commissioner of Income Tax and others
v Chhabil Dass Agrawal [(2014) 1 SCC 603].
59. South West Port Limited v State of Goa [(2018) Scc Online Bom 87].
60. See P Sundararajan v The Deputy Registrar, National Green Tribunal (Writ Petition Nos
35098 of 2013, 2528, 3440 and 3441 of 2014 and 2266 of 2015 and WP(MD) No 2993 of 2014
Madras High Court order dated 7 July 2015.
61. L Chandra Kumar v Union of India [(1997) 3 SCC 26].
62. Law Commission, L Chandra Kumar be revisited by Larger Bench of Supreme Court
(Law Com No 215, 2008).
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2.1 Judicial review

Judicial review has been defined as ‘a court’s power to review the actions of other
branches or levels of government; especially the courts’ power to invalidate legisla-
tive and executive actions as being unconstitutional’.63 Under the scheme of the Con-
stitution of India, the judiciary is vested with the power of judicial review in order to
ascertain the legality of legislation or an executive action. These powers are derived
from Article 32 and Article 226 of the Constitution, whereby citizens can move the
SC and HCs directly for safeguarding their fundamental rights guaranteed under
part III of the Constitution.

The power of judicial review has not only been used extensively by the courts, but
also recognized as a ‘vital principle’ of the Constitution, which ‘cannot be abrogated
without affecting the basic structure of the Constitution’.64 While the power of the SC
and HCs to carry out a judicial review is enshrined in the Constitution and established
in case law,65 a tribunal’s power to undertake judicial review has often been disputed.

Calling judicial review ‘a most potent weapon in the hands of the judiciary for
maintenance of the rule of law’, the SC in SP Sampath Kumar v Union of India &
Others held that Parliament could set up alternative institutional mechanisms or
arrangements for judicial review, provided ‘it is no less efficacious than the High
Court’.66 This view was reiterated in RK Jain v Union of India.67

In L Chandrakumar v Union of India, the Court examined whether tribunals are
competent to test the constitutional validity of a statutory provision/rule, and whether
tribunals can be said to be effective substitutes for HCs in discharging the power of
judicial review. Rejecting the proposition that tribunals should be barred from adju-
dicating upon the constitutionality of legislations, the SC held that such a position
would defeat the purpose for which tribunals were constituted.

The Apex Court held that the jurisdiction of the HCs in respect of the power of judi-
cial review cannot be ousted or wholly excluded. It opined that as long as the jurisdic-
tion of the HCs and SC is retained, there is no reason why the power to test the validity
of legislations cannot be conferred upon tribunals. However, it clarified that tribunals
cannot act as substitutes for the HCs and the SC, as their function is only supplementary
to that of HC and SC.68

It was also held in this case that decisions of tribunals will be subject to scrutiny
before the HC leading to a proliferation in the number of tribunal orders and decisions
being challenged in the HCs. Taking cognizance of this, the Law Commission of
India studied the matter suo motu and opined that the Bench was not correct in assum-
ing that the powers of judicial review of the SC and HCs are identical.69

The jurisprudence evolved in the L Chandrakumar case had a significant influence
in the drafting of the NGT Act. There is no provision (for instance, like section 28 of the
Administrative Tribunals Act) excluding the jurisdiction of the HC. The Act is silent on
this. Section 22 provides that all appeals from the NGT will lie with the Supreme Court,
and section 29 excludes the jurisdiction of civil courts on all issues which may be

63. ‘Judicial review’, Black’s Law Dictionary (6th edn, West Publishing Company, 1990).
64. Minerva Mills Ltd. & Others v Union of India & Others ([1980) AIR 1789].
65. Ibid.
66. SP Sampath Kumar v Union of India [(1987) 1 SCC 124].
67. RK Jain v Union of India [(1993) 4 SCC 119].
68. L Chandra Kumar v Union of India [(1997) 3 SCC 261].
69. Law Commission, L Chandra Kumar to be revisited by Larger Bench of Supreme Court
(Law Com No 215, 2008).
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adjudicated by the Tribunal. However, this issue is as alive as ever, and has generated a
steady judicial conversation between the HCs, the Supreme Court and the NGT.

The Madras HC had an opportunity to consider this question in Kollidamaaru
Pathukappu Nala Sangam v Union of India.70 It relied on IR Coelho v State of
Tamil Nadu71 and L Chandrakumar to hold that the power of judicial review of
High Courts under Articles 226 and 227 is part of the basic structure of the Constitu-
tion and therefore cannot be taken away by Parliamentary statutes. The Madras HC
noted that section 29 of the NGT Act does not expressly exclude the jurisdiction of
constitutional courts like that of HCs. Moreover, even if such an express provision
excluding the jurisdiction of the HC were to be provided in the Act, that would
have been hit by the express declaration made in L Chandrakumar that tribunals
are subject to the jurisdiction of the division benches of the HC concerned. Section
22 of the NGT Act provides only for a remedy and not a right since it is subject to
serious restrictions and discretion.

In Windsor Realty Pvt Ltd v Ministry of Environment and Forests,72 the Bombay
HC reiterated its earlier judgments73 on the legal question of whether appeals challen-
ging NGT’s orders could be entertained by HCs. It relied on L Chandrakumar to hold
that that writ petitions challenging the order of NGT are maintainable before Division
Benches of High Courts.

The referring back of matters to the NGT is important because it reflects an invita-
tion by the HCs to establish a judicial conversation on related in order to establish a
more considered and harmonious working relationship which would minimize the jur-
isdictional skirmishes.

In a case pertaining to CRZ notification, the Principal Bench of the NGT inter alia
ruled on whether the NGT is vested with the powers of judicial review and whether
exercise of such jurisdiction would tantamount to enlarging its own jurisdiction by the
Tribunal.74,75 It observed that the power of judicial review is implicit and essential for
expeditious and effective disposal of the cases, which is an important purpose for
which NGT came into existence. It held that:

[the] NGT has complete and comprehensive trappings of a court and within the framework of
the provisions of the NGT Act and the principles afore-stated, the NGT can exercise the lim-
ited power of judicial review to examine the constitutional validity/vires of the subordinate/
delegated legislation.…The NGTAct does not expressly or by necessary implication exclude
the powers of the higher judiciary under Articles 226 and/or 32 of the Constitution of India.
Further, while exercising the ‘limited power of judicial review’, the Tribunal would perform
the functions which are supplemental to the higher judiciary and not supplant them.76

70. [(2014) 5 CTC 397].
71. [(2007) 2 SCC 1].
72. [(2016) SCC Online Bom 5613].
73. See Sham Resorts and Hotels Pvt Ltd v Maria Rebillet, Writ Petition No 5754 of 2015,
Bombay High Court Judgment decided on 3 July 2015; Leading Hotels Ltd v Mr Anthony Mendis,
Writ Petition No 728 of 2015, Bombay High Court, Judgment decided on 15 December 2015.
74. Wilfred J and Another v MoEF and Others Application No 74 of 2014 and Appeal No 14
of 2014 NGT Judgment decided on 17 July 2014.
75. See also supporting case law of HC of Andhra Pradesh [State of Telengana v Md Hayath
Uddin (2017) SCC OnLine Hyd 356]; Madras High Court [Kollidam Aaru Pathukappu Nala
Sangam v Union of India (2014) SCC Online Mad 4928]; Orissa High Court [Kalia Sethi v
State of Odisha (2017) SCC OnLine Ori 530].
76. Para 148.
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Since there is no provision in the NGT Act that specifically or implicitly hints towards
excluding the power of judicial review of the Tribunal, the Tribunal was found
entitled to exercise power of the judicial review, albeit within prescribed limitations.
The judicial review cannot be exercised with respect to its own parent law, and cannot
result in total exclusion of jurisdiction of the SC and the HCs.

The exception to the NGT’s power of judicial review has been discussed by the
Bombay HC in a recent case relating to subordinate legislation framed under the
Biological Diversity Act. It was argued that validity of the legislation should
be examined by the NGT, not by the HC. The Bombay HC ruled that power to pro-
nounce upon the vires of any statute or subordinate legislation cannot be assumed in
any of the Schedule I Act which confers appellate or other jurisdiction upon it. The
Court further clarified that the scheme ‘does not empower it to examine the validity
of any Rules or Regulation made under these enactments’. Hence, it was held that
NGT does not have any power to adjudicate upon the vires of the Regulations under
the Biological Diversity Act.77

InGJ Multiclave (India) Pvt Ltd v State of Telengana78 the State persuasively argued
that despite the judgment of the Supreme Court in the Bhopal Gas case, since L Chan-
drakumar has clearly established judicial review of the HC under Articles 226 and 227
to be part of the basic structure. Consequently the statutory provisions under the NGT
Act cannot constitute a bar on the exercise of jurisdiction of HCs and therefore it was
left to the discretion of the HCs to exercise their powers of judicial review over deci-
sions of the NGT.

As for the powers of the NGT to undertake judicial review, it is interesting to note
that the Supreme Court in L Chandrakumar had allowed for a limited power to
administrative tribunals to assess the constitutional validity of the statutory provisions
and rules except that of its founding statute. So it would seem legitimate, for the NGT
to exercise judicial review in terms of assessing the constitutional validity of statutory
provisions other than the NGT Act 2010.

The case law that emerges for the NGT and for tribunals in general suggests that
judicial review powers are important and desirable for speedy disposal of cases. How-
ever, the institution in which these powers are vested must be efficacious. Nonetheless,
NGT’s power to carry out a judicial review in no way excludes the jurisdiction of HCs.
The fact that a tribunal can only be supplementary to High Courts, and not be a substi-
tute for them, is central to the relationship between High Courts and tribunals.

2.2 Substantive areas of extension of jurisdiction

As a tribunal, the jurisdiction of the NGT is statutorily limited. Statutory limitation is
most significantly specified in Schedule 1 to the NGT Act. Sections 14, 15 and 16,
which together specify the jurisdiction of the NGT, all refer to these enactments.
These are original, appellate and special in nature. Section 14 gives the NGT original
jurisdiction over all civil cases where a substantial question relating to environment is
involved and such questions arise out of implementation of Acts listed in Schedule I
of the NGT Act. The three requirements of section 14 are (1) a civil case, (2) a dispute

77. Central India Ayush Drugs Manufacturers Association, Nagpur & Others v State of
Maharashtra and Others Bombay High Court (Nagpur) Judgment in WP No 6360 of 2015
decided on 28.9.2016.
78. [(2017) SCC Online Hyd 279].
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arising out of implementation of enactments listed in Schedule I, which (3) must
involve a substantial question relating to environment. The Act gives a broad and
inclusive definition of ‘substantial question related to environment’ as including
instances of direct violation of specific statutory environmental obligation, or of envir-
onmental consequences relating to a specific activity or a point source of pollution.79

The direct violation of environmental obligations must be by a person whereby com-
munity at large is affected or likely to be affected; or the gravity of damage to envir-
onment or property is substantial; or the damage to public health is broadly
measurable.80 The definition implies that the cause of dispute ‘must have some impact
on environment so as to make it a question relating to environment’.81

The obvious question that arises is whether the NGT has jurisdiction to consider
applications that have no links to enactments specified in Schedule 1. In other
words, can the NGT consider matters that do not arise from the implementation of
enactments specified in Schedule 1 under section 14 or damage that does not arise
from those enactments under section 15?

In this section, we will address these questions by looking at two aspects of the
NGT’s evolving jurisprudence. First, we will look at how NGT has addressed
newer areas like, first, climate change and, second, rehabilitation and resettlement.

2.2.1 Climate change

In response to a parliamentary question (whether the issue of climate change can be
admitted for adjudication by the NGT)82 put to him, the Environment Minister
responded by informing the House that a petition had been filed in the NGT (Gaurav
Kumar Bansal v Union of India & Others83) in which the NGT may adjudicate on the
question of jurisdiction. Interestingly, the Minister, referring to the Schedule 1 list of
legislation, further stated that: ‘the action plan on climate change and such question
(of climate change) does not arise out of implementation of the enactments listed
in Schedule I. There is no legally binding commitment for India under the United
Nations Framework Convention on Climate Change’.

The obvious inference that can be drawn is that the action plan on climate change
and other related questions on climate change would be excluded from the jurisdiction
of the NGT, since there is no causal link between climate change and the enactments
specified and domestic action on climate change was not disciplined by any interna-
tional legal commitment.

This was during the pendency of the public interest litigation and presumably should
have been considered by the NGT in the final determination of the case. However, even
the Ministry of Environment, Forest and Climate Change (MoEF-CC) did not seem to
have made a similar representation to the NGT on the jurisdiction question. The prayer
filed asked for steps to be undertaken to implement the National Action Plan on Climate
Change, and that State governments should finalize and implement the StateAction Plans

79. Section 2 (m) of the NGT Act.
80. Section 2 (m)(i) of the NGT Act.
81. Central India Ayush Drugs Manufacturers Association, Nagpur & Others v State of
Maharashtra & Others. Bombay High Court (Nagpur) Judgment in WP No 6360 of 2015
decided on 28.9.2016.
82. Unstarred Question No 783 – ‘Purpose of National Green Tribunal’, asked by Shri S
Thangavelu answered on 30.4.2015 Rajya Sabha.
83. Original Application No 498 of 2014.
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and be restrained from violating them. The MoEF-CC in its deposition stated that the
National Action Plan on climate change had been prepared and that States had been
requested to implement it through State Action Plans. Further legal counsels of several
State Governments (Gujarat, Jharkhand, Odisha, Tamil Nadu, Arunachal Pradesh, Pun-
jab, Uttarakhand, Goa, Nagaland, Manipur and Union Territories of Lakshwadeep and
Andaman Nicobar) also submitted that their State Action Plans had been prepared and
approved by the MoEF-CC. Most significantly the NGT deposed off the applications
with the following directions:

[i]n view of the above circumstances, we dispose of this application with a direction to the
State Governments to comply with the directions issued by the MOEF and prepare their
respective draft plan and get the same be approved expeditiously. We grant liberty to the
Applicant to file a specific case for violation of National Action Plan, its impact and con-
sequences thereof, in case there is any such specific violation. We find it difficult to deal
with this issue in general form as it is to be a case of a specific State with specific violation
and climatic consequences thereof.

It is evident that, despite the averment of the Minister in Parliament, climate change as a
subject would be outside the jurisdiction of the NGT. The MoEF-CC (or for that matter
the concerned State Governments) did not see it fit to challenge the jurisdiction of NGT
to consider this issue; and, more importantly, the NGT itself claimed climate change as
an issue within its jurisdiction and allowed the applicant to approach the NGT in case of
a specific instance of violation of the National Action Plan. It would be interesting to
see, if and when such a specific violation is brought to the notice of the NGT, whether it
then would have to be linked to one of the enactments in Schedule 1. Nevertheless, the
very fact that climate change as an issue has been claimed by the NGT to be well within
its jurisdiction and that it has not been challenged by the executive means that it has led
to a substantive expansion in the powers of the NGT to consider myriad number of
issues that is subsumed within the rubric of climate change specifically as an area in
which administrative action open to judicial review. Just, as an aside this also means,
that National and State Action Plans on Climate Change is being given legal sanctity
and therefore enforceability despite India not undertaking legally binding commitments
under the UNFCCC. This in some way also mirrors the role of Courts in other jurisdic-
tions in triggering policy action on climate change through dispute adjudication.84

2.2.2 Rehabilitation and resettlement

Rehabilitation and resettlement (R&R) has also emerged as an important subject area
in which the NGT has passed significant orders. In Antarsingh Patel v Union of India
Others,85 the environmental clearance granted for the construction of the Maheshwar
Hydro Power project was challenged on grounds of non-conformity with the condi-
tions for grant of the clearance. The R&R had not kept up with the construction
work and this formed the main basis for the challenge.

The Court distinguished between compensation and R&R. Compensation was
intrinsically linked to ownership of property. Article 300A ensured that persons
ousted by the project had a Constitutional right to compensation in case of public

84. Brian J Preston, ‘The contribution of the courts in tackling climate change’ (2016) 28
Journal of Environmental Law 11.
85. Appeal No 26/2012 Principal Bench NGT decided on 9 August 2012.
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acquisition of their property. On the other hand, the Tribunal, referring to the State’s
constitutional duty to ensure social justice, described R&R as:

restoration of the status of something lost, displaced or even otherwise a grant to secure a
dignified mode of life to a person who has nothing to sustain himself. This concept, as
against compensation and property under Article 300-A, brings within its fold the presence
of the elements of Article 21 [of the Constitution].86

The NGT is therefore making the case that persons affected by projects have a right to
dignity and livelihood and that these rights flow from the constitutional recognition of
the protection of life and personal liberty under Article 21. Thus, when marginal farmers
are rendered destitute due to submergence of land, R&R is critical to ensuring restoration
of the status ex ante—i.e. to secure for such persons basic livelihood for their suste-
nance. By locating R&R within the larger conceptualization of Article 21 (fundamental
right to protection of life and personal liberty), the NGT is also making a qualitative
(albeit indirect) differentiation between that and right to compensation guaranteed
under Article 300A. States have a constitutional obligation to ensure social justice by
implementing of R&R policies, and this cannot under any circumstances be shirked,
as it would undermine the fundamental right guaranteed under Article 21.

Thus, R&R should not be looked at as a case of state largesse that can be left unim-
plemented or withdrawn at the will of the State, but as something that is a constitu-
tional obligation and in many ways on an even better legal footing than the right to
receive compensation (the former is linked to fundamental right whereas the latter is a
constitutional right). This may appear as academic hair splitting, but is of great sig-
nificance given that historically compensation has been the primary issue and the pol-
icy focus in the context of land acquisition. Numerous civil society movements across
the country have litigated87 mostly on the non-implementation issue of R&R issues,
especially given that the majority of projected affected persons in such cases are those
without property and therefore do not have any right to compensation. The passage of
the Land Right to Fair Compensation and Transparency in Land Acquisition, Reha-
bilitation and Resettlement Act, 2013 (LARR Act, 2013) was an attempt to address this
historical anomaly. This judgment of the NGT reflects a similar understanding.

Having established that social justice demanded that the State adopt such policies
and ensure that they are strictly implemented, the NGT admitted that States have the
flexibility to adopt a range of policies, and that there was no singular way to adopt and
implement such policies. It even highlighted the case, where States had gone beyond
its own stated policy to accord additional benefits to project affected persons.88 How-
ever, the Court in this case, opted to monitor the implementation of its orders, again
underlining the gravity of the issue.

Interestingly on the question of jurisdiction, the NGT’s self-awareness is apparent.
It stated:

Strictly speaking rehabilitation and resettlement is not within the domain of the NGT Act,
but then the same being one of the conditions of EC granted to the project, we feel called

86. Emphasis added.
87. See for instance R Rajashekar v Trinity House Building [(2016) 16 SCC 46]; Soorajmull
Nagarmull v State of Bihar [(2015) 10 SCC 270]; Naresh Kumar v State of Haryana [(2014) 6
SCC 589]; State of MP v Bheru Singh [(2012) 3 SCC 287]; State of MP v Narmada Bachao Ando-
lan [(2011) 7 SCC 639]; Gramin Sewa Sanstha v State of MP [(1986) Supp SCC 578]; Networking
of Rivers, In Re [(2012) 4 SCC 77] and Amarjit Singh v State of Punjab [(2010) 10 SCC 43].
88. State of Madhya Pradesh v Narmada Bachao Andolan & Others [(2011) 7 SCC 639].
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upon to examine the allegations with regard to non-compliance of the said condition, which
may entail cancellation of EC.

Given the substantive engagement with the issue of R&R in the judgment, the NGT
clearly felt the need to explain. Nevertheless, the explanation itself is emphatic, more
so given that it chose to monitor (and not to close) the matter, and ordered the parties
to file status reports, ensuring strict compliance of its orders. The NGT does, it seems,
see R&R as very much within its jurisdiction, especially given that the Expert Advi-
sory Committee (EAC) has increasingly chosen to make environmental clearance con-
ditional on the implementation of R&R policies.

In MP Patil v Union of India89 a similar appeal was filed in the NGT, challenging
the grant of environmental clearance. In this case, the final Terms of Reference for the
preparation of the EIA, as given by the EAC, had clearly mentioned the preparation of
R&R plans. However, the draft EIA report prepared by the project proponent and that
was discussed at the public hearing, did not refer to R&R. Underlining the importance
of R&R, the Tribunal stated that:

[an] R&R scheme would be one of the most pertinent aspects to be considered by the EAC. This
would be a matter which must be elaborately deliberated upon and the general public must be
heard on such an issue during the public hearing. Formulating an R&R scheme would be neces-
sary not only in the interest of the project but also in the interest of the public at large.

The Tribunal found that the project proponent had failed to frame a comprehensive
R&R plan for the project. It further noted that bringing a R&R plan post environmen-
tal clearance would undermine and limit its effectiveness, since the purpose is not
only to inform and put on notice the project affected persons, but also to discuss
with them the future implications of the establishment of the project.

Dismissing the contention of National Thermal Power Corporation (NTPC) (the
project proponent in this case) that there was no scientific basis for public apprehen-
sions, it contended that:

[the] onus is not on the objectors to prove their objections by leading scientific evidence at
that stage. It is the duty of the EAC to examine the worth of the objections raised and the
consequences thereof. It was, in fact, for the NTPC to show that the various apprehensions
of the objectors were not well-founded, and that the project is not likely to do any environ-
mental damage or cause deprivation of the livelihood and income of the project-affected per-
sons. The onus squarely lies upon the NTPC to bring the establishment and operation of the
project within the ambit of balanced sustained development.90

The Tribunal also upheld the jurisdiction of the EAC, to impose financial penalties on
NTPC for violations (including the non-timely furnishing of R&R scheme). It directed
the EAC to visit the site to interact with project affected persons and record its find-
ing, following which it could rescind the environmental clearance or impose addi-
tional conditions (including with reference to R&R) as it deemed fit.

Om Dutt Singh v State of UP91 was yet another case in which the construction of
the Kanhar Irrigation Project was challenged, and wherein the NGT found the space
to discuss R&R. The respondent had challenged the jurisdiction of the NGT to entertain

89. Appeal No 12/2012 NGT Principal Bench decided on 13 March 2014.
90. Emphasis added.
91. Original Application No 521 of 2014 and (MA No 902 of 2014 and No 14 of 2015) NGT
Principal Bench decided on 7 May 2015.
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this petition given that two writ petitions on the same project were pending with the
Allahabad HC. The NGT ruled that the WPs pertained specifically to R&R and land
acquisition, whereas the Tribunal had to examine the environmental impact of the pro-
ject and rule on requirements of undertaking an EIA.

While accepting that the project did fulfil a public purpose and that stoppage would
result in vast financial loss to the public exchequer, the NGT established an expert
committee to study the environmental impacts of the project and suggest measures
to minimize impact.

The committee was also tasked with examining whether there was a ‘complete and
comprehensive’ R&R policy in place. Further the NGT expressed concern that the
resettlement colonies for displaced persons, if located near the industrial clusters of
Sonbhadra, would be adversely affected by industrial pollution, since it had been
identified as a critically polluted area by the CPCB and advised the expert committee
to suggest ameliorative steps.

Significantly, despite noting that the Allahabad HC is currently considering writ peti-
tions dealing more directly with R&R vis-à-vis this project, the NGT did not shy away
from passing direct orders on this issue. It sought to justify its intervention by making the
case that project affected persons in resettlement colonies had to be protected from the
adverse effects of environmental pollution, thereby also opening up the possibility of pas-
sing future directions on this issue, post the submission of the findings of the expert com-
mittee. This is also a significant advancement of its jurisdiction, since it allows the NGT
judicial space to consider R&R issues that is separate and distinct from one that is
annexed as a condition to environmental clearance. In other words, it seems that the
NGT may review R&R from the perspective of ensuring the right to clean environment
and public health of project affected persons; even if in the specific instance, there was no
direct link between R&R and the grant of environmental clearance.

Similarly in Themrei Tuithung v UOI, the NGT showed foresight in upbraiding the
Government of Manipur for non-compliance with conditions for the grant of forest
clearance.92 The grant of forest clearance was linked to the settlement of claims
under the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of
Forest Rights) Act, 2006. Although the Act is not one of the legislations mentioned
in Schedule 1 of the NGT Act, the NGT realized the limits of such statutory compart-
mentalization would impoverish environmental adjudication on grounds of equity.

2.3 Suo motu jurisdiction

Different aspects of the NGT’s jurisdiction are detailed in sections 14, 15 and 16 of the
NGT Act. None of these, or any other, sections of the Act talk about suo motu jurisdic-
tion of the Tribunal, either expressly to grant it or to bar it. Suo motu initiatives by the
courts have been an integral part of environmental jurisprudence in India.93 Hence, it
was but logical for the NGT to seek this power despite all its statutory limitations.

92. [(2017) SCC Online NGT 967].
93. See for instance: Sarin Memorial Legal Aid Foundation v State of Punjab [(2017) SCC
OnLine Del 7822]; Namit Kumar v UT Chandigarh [(1998) SCC OnLine P&H 793]; Suo
Motu v State of Rajasthan (SBC Writ Petition No 11153/11, decided on 29.5.12); Goa Foun-
dation v Ministry of Environment, Forests and Climate Change [(2017) SCC OnLine Bom
8815] and Court on Suo Moto v Department of Road Transport and Highways [(2010) SCC
OnLine Sikk 26].
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Whether or not the NGT has suo motu jurisdiction over environmental matters is an
issue that was much debated a few years ago.

Over the past few years, the NGT has taken cognizance of reports, newspapers etc.
and has initiated proceedings on its own in a number of instances. The Principal
Bench and the South Zone bench have been particularly active in exercising suo
motu jurisdiction.94 It must be noted that, until around 2012, the NGT was not initi-
ating proceedings suo motu. In fact, the Tribunal itself noted that it was not conferred
with suo motu powers in Baijnath Prajapati v MoEF.95

While suo motu cognizance of matters was not taken by the NGT in the early years
of its inception, it was clearly felt that the NGT needed suo motu powers. Gill reports
that judges of the Tribunal saw these powers as ‘an integral part of the NGT for better
and effective functioning of the institution’.96 The Tribunal even approached the
MoEF-CC seeking amendment to the NGT Act to grant suo motu powers.97 This
demand was made repeatedly by the NGT, only to be rejected by MoEF-CC. The
Ministry stated that ‘the government of India has not agreed to confer suo motu
powers on the tribunal’ and ‘it is for the NGT, an adjudicatory body, to follow provi-
sions of the NGT Act, 2010’.98

A review of cases decided upon by the NGT shows that the approach of NGT has
undergone a sea change since the Baijnath Prajapati days and the period when suo
motu jurisdiction was ‘sought’ from the government. Recent instances where NGT
has initiated proceedings on its own on a range of environmental matters such as pollu-
tion, groundwater contamination, protected areas, show that NGT is no longer discour-
aged by a lack of express provision allowing for suo motu jurisdiction.99 This could be
seen as a reflection of ‘NGT’s self-proclaimed, expansionist power to review environ-
mental issues on the grounds of environmental protection and human welfare’.100

Disapproval of the NGT on this account was voiced not only by theMoEF-CC, but by
the judiciary too. In a PIL before Madras HC, it was contended that in the absence of a
specific provision in theAct, the NGT in issuing notice suo motu exceeds its jurisdiction.

94. Principal bench – 6 [40/2012, 39/2012, 41/2012, 239 OF 2015, 253/2015, 237/2013
(THC)], Central zone – 1 (16/2013(CZ), South Zone – 8 (182/2013(SZ), 389 of 2013 (SZ),
40A of 2013 (SZ), 204 of 2015 (SZ), 182 of 2013 (SZ), 181 of 2013, 152 of 2015, 365 of
2013 (SZ).
95. NGT Appeal No 18/2011 decided by Principal Bench on 20 January 2012.
96. Nain Gill, ‘Environmental Justice in India’ (n 22) 175.
97. In September 2011, then chairperson of the tribunal Justice LS Pantawrote to the govern-
ment seeking amendment to the NGT Act to grant powers for suo motu action. In January 2012,
the next chairperson wrote to the government with the same demand. The Ministry disagreed
with the demands Nitin Sethi, ‘NGT does not have powers to act suo motu: government’ The
Hindu (11 September 2013).

<http://www.thehindu.com/todays-paper/tp-national/ngt-does-not-have-powers-to-act-
suo-motu-government/article5114766.ece>.
98. Anubhuti Vishnoi, ‘No suo motu powers provided for you, MoEF tells Green tribunal’
Indian Express (26 August 2013)

<http://archive.indianexpress.com/news/no-suo-motu-powers-provided-for-you-moef-tells-
green-tribunal/1160046/>.
99. See, for instance, Tribunal on its Own Motion v State of Harayana [(2013) SCC OnLine
NGT 1594]; Tribunal on its Own Motion v State of MP [(2013) SCC OnLine NGT 3930]; Tri-
bunal on its own Motion v State of Himachal Pradesh [(2016) SCC OnLine NGT 828] and
Court on its Own Motion v State of Himachal Pradesh [(2017) SCC OnLine NGT 34].
100. Nain Gill ‘Environmental Justice in India’ (n 22) 175. Emphasis added.
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In a preliminary order in 2014, the Madras HC restrained the Tribunal from issuing
directions suo motu as the Tribunal did not have such jurisdiction as per the National
Green Tribunal Act, 2010. However, in 2015, the Madras HC dismissed the petition
citing recent judgments by the Apex Court.101

2.4 Limitation period

Section 16 of the NGT Act lays down the limitation period within which appeals may
be filed with the NGT. The petitioner is allowed 30 days from the date of communi-
cation of the order/decision/direction or determination in which to file the appeal and
delay of up to 60 days more may be allowed by the Tribunal if sufficient cause can be
shown. In effect that there is a maximum period of 90 days allowed for filing of
appeals.

One of the early cases in which the NGT discussed the scope of the provision on
limitation period was Paryavaran Sanrakshan Sangarsh Samiti Lippa v UOI &
Others.102 In addressing the question of limitation this case, the NGT relied on two
Supreme Court judgments. First, it quoted Union of India v VimalBhai and Others103

to underline the SC’s support of section 16 to condone delays. Further, it quoted the
seminal case of Collector, Land Acquisition, Anantnag and Another v Mst. Katiji and
Others104 to state that the expression ‘sufficient cause’ is adequately elastic and the
Courts should strive to interpret it in a manner that serves the ends of justice. It
also reiterated the six guidelines in addressing the question of limitation.

First, ordinarily the litigant does not stand to benefit by lodging an appeal late. Second,
refusing to condone delay may result in a meritorious matter being thrown out, whereas if
the delay is condoned the worst that can happen is that the matter is decided on merits.
Third, the doctrine that ‘every day’s delay must be explained’ cannot be interpreted in a
pedantic manner, and should be applied pragmatically. Fourth, when substantial justice
and technical considerations are pitted against the other, the cause of substantial justice is
to be preferred. Fifth, there is no presumption ofmala fides on the part of the litigant for
the delay, given that he is at serious risk. Sixth, respect for the judiciary as an institution
is not because it can legalize injustice on technical grounds but because it is capable of
removing injustice. Thus, it is evident that the limitation period is a technicality that
should be followed but not at the cost of injustice. The institution, in this case the
NGT, is empowered to apply its mind to the facts of the case so as to ensure that
this technicality is not followed blindly or in a manner that impairs the cause of justice.
Admittedly it has wide discretion in applying the provisions on limitation. In this case
the NGT noted:

[t]hat Appellant organization is based in Lippa village of Kinnaur District of Himachal Pra-
desh. The village is interior of the Himachal Pradesh and it is difficult to access other parts
of the country. It takes almost two to three days to reach Delhi from the village and [the] cost
of travelling is also very high. During the monsoon season, because of landslide[s] it is even
more difficult and expensive to travel in that area of Himachal Pradesh.

101. P Sundararajan v The Deputy Registrar, National Green Tribunal (Writ Petition Nos
35098 of 2013, 2528, 3440 and 3441 of 2014 and 2266 of 2015 and WP (MD) No 2993 of
2014) Madras High Court order dated 7 July 2015.
102. MA No 23 of 2011 (Arising Out of Appeal No 17 of 2011) decided on 15.12.2011.
103. [(2014) 13 SCC 766].
104. [(1987) 2 SCC 107].
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Given the remote location of the petitioner, the NGT accepted the reasons for the
delay in communication of the order against which the appeal was filed. It also
found that ordinarily a petitioner will not stand to benefit from the delay in filing
the petition and therefore that he should be given the benefit of doubt.

In Husain Saleh Mahmed Usman Bhai Kara v Gujarat State Level Environment
Impact Assessment Authority,105 the NGT had to exercise this discretionary power
for condoning of delay. It reiterated the need to not be ‘hyper-technical’. Relying
on an SC judgment, Ram Nath Sao v Gobardhan Sao and Others,106 it supported a
liberal construction of the term ‘sufficient cause’ in order to ensure substantial justice
when no negligence, inaction or mala fides can be imputed to the petitioner. Under-
lining the sui generis nature of environmental litigation, which is more in the nature of
public interest litigation rather than typically adversarial litigation limited to two or
more parties, it suggested that in such cases:

[t]he jurisdiction of this Tribunal is necessarily a wider one whereby the impact of the deci-
sion granting EC vis-a-vis the effect thereof on the local community or environment in gen-
eral and ecology in particular has to be considered. The Tribunal is expected to adopt a
broad and liberal approach rather than narrow and cribbed one.

This was also reiterated in Sajal Kumar v Union of India,107 where the NGT delved
into the details of how a notice of grant of environmental clearances (EC) is publicly
communicated. It found that the MoEF-CC took more than a month to upload ECs on
their website. Therefore, a strict construction of the 30-day limitation period (under
section 16 of the NGT) would defeat the purpose of justice. Thus, the person
aggrieved has to have full access to the contents of the order. Relying on an earlier
Delhi HC judgment,108 it held that the MoEF-CC needed:

… to disclose on its website not only the information about the order granting environmental
clearance in each case, but the entire order as well, not later than five days after the date of
the order granting such clearance. This is because an aggrieved person, not being privy to
the order granting environmental clearance, is unlikely to learn of the order within a reason-
able time thereafter, except by looking for it on the website of the MoEF.

Similarly, in Save Mon Region Foundation and Lobsang Choedar v Union of India
and Another109 the NGT deliberated on what constitutes ‘communication’ under sec-
tion 16 of the NGT. It held that communication is more than just intimation and there-
fore it has to be made by one and received by another. It held that:

[c]ommunication, particularly to the public, has to be by methods of mass communication,
like satellite, website, newspapers etc. ‘Communicated’ is a strong word. It requires that suf-
ficient knowledge of basic facts constituting the grounds of the order should be imparted
fully and effectively to the person.

It is only when the content of the order is available and known to a prospective appellant
that such appellant would be able to effectively exercise the right of appeal. Thus, ‘commu-
nication of the order’ would mean, and must be construed as meaning, the date on which the
factum and content, both, of the Environmental Clearance order are made available in the

105. MA No 102/2012 (Arising out of Appeal No 38/2012) decided on 26.09.2012.
106. [(2002) 3 SCC 195].
107. MA No 131 of 2012 (Arising out of Appeal No 46 of 2012) decided on 18.12.2012.
108. Jan Chetna v Union of India [(2009) SCC Online Del 3240].
109. MA No 104 of 2012 (Arising out of Appeal No 39 of 2012) decided on 14.03.2013.
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public domain and are easily accessible by a common person. These provisions have to be
interpreted by giving them the meaning that will advance the purpose of the provision and
make the remedy practical and purposeful. This is the requirement of law and is tilted in
favour of the larger public interest. Mere inconvenience or the expenses incurred by the par-
ties or by the authorities would not be a ground to adopt a different approach. Necessitas
publica major est quam privata (the public necessity is greater than the private interest).

More generally, it discussed the objective of limitation and again underlined judicial
discretion in ensuring justice by condoning the delay:

… the law of limitation is relatable to the principle of public policy. Legislative intent
behind prescribing limitation is to further the cause of public policy, on the one hand and
to aid the doctrine of finality, on the other. This would impliedly help in expeditious dispo-
sal of cases. In our considered view, it is always better to adopt a balanced approach with
reference to the facts and circumstances of a given case. A strict interpretational approach
may subserve the cause of justice while too liberal an approach may defeat the ends of jus-
tice. The law of limitation, therefore, must receive a reasonable construction with the aid of
the principle of plain reading. Wherever the Court/Tribunal finds sufficient cause being
shown and conduct of the applicant being bona fide, that is to say his approach and attitude
is not that of negligence and inaction, he has approached the Court with clean hands and true
facts and that there would be no grave and irretrievable injustice done to the other parties,
the judicial discretion of the Court may be tilted more towards condoning the delay rather
than shutting the doors to justice right at the threshold.

Section 14 of the NGT Act mirrors that of section 16. It empowers the tribunal to settle
disputes, provided that the NGT can take cognizance of such disputes only for a period
of six months from the date of cause of action (when it first arose). It provides for a
condoning of delay of 30 days more. However, there is one major difference between
section 14 and 16. That is the term ‘cause of action’ which has been left to be evolved
by judicial interpretation.

This Tribunal in one of its recent judgments, in the case of Nikunj Developers &
Others v the State of Maharashtra & Others,110 has taken a view that the statutorily
prescribed limitation has to be strictly adhered to and cannot be relaxed merely on equi-
table grounds. Further, applying the rule of literal construction, the Tribunal also stated
that it cannot be vested with the power to condone the delay beyond the period of
90 days, as prescribed under section 16 of the NGT Act, which is worded identically
to the proviso to section 14(3) of the NGT Act.

It deliberated on the prerequisites to the establishment of cause of action. The ques-
tion must either relate to the environment, or it should be a substantial question relating
to the environment or enforcement of any legal right relating to environment. It is inter-
esting to note that the NGT differentiated between ‘environment’ and ‘substantial ques-
tion relating to environment’ in an attempt incrementally to expand its jurisdiction.
‘Environment’ is defined quite broadly compared to ‘substantial question relating to
environment’, and is included as a subject head under which matters can be entertained.

Further the tribunal also explored the nuances of the term ‘sufficient cause’ and
held that it will depend on the facts and circumstances of the case. However, it did
hold steadfast in the outer deadline of 90 days, stating that;

[O]nce the period of 90 days lapses from the date of communication of the order, the Tribunal
has no jurisdiction to condone the delay. The language of the provision is clear and explicit.

110. [(2013) ALL(I) NGT (1) PB 40].
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It admits of no ambiguity and the legislative intent that Tribunal should not and cannot con-
done the delay in excess of 90 days in all, is clear from the plain language of the provision.

Relying on Hiralal Ratanlal v STO,111 it stated that if the legislative text is clear and
unambiguous then it should be strictly adhered to and cannot be derogated on grounds
of equity. It found section 16 to be that kind of a provision which brooked no ambi-
guity and therefore required strict application. Consequently, the NGT did not have
discretion in condoning delay in excess of a total period of 90 days. This was further
reiterated in Sunil kr Samanata v West Bengal Pollution Control Board,112 where the
NGT held that:

provisions of section16 of the NGT Act are unexceptionally ‘mandatory’. The said provision
clearly conveys the legislative intent of excluding the application of the provisions of the
Limitation Act, 1963. Further, with approval we reiterate the view taken by the Tribunal
in the cases referred supra that this Tribunal has no jurisdiction to condone the delay beyond
the total period of 90days provided under section 16 of the NGT Act. In fact, the Tribunal
cannot permit even institution of an appeal if there is such a delay.

Again, this dictum on strictly disallowing appeals sought to be filed beyond the period
of 90 days was upheld in case of M/s Krishna Stone Crusher v Haryana State Pollu-
tion Control Board.113

Given the absence of discretion in such cases, the NGT has concentrated on elu-
cidating ‘cause of action when first arose’. It is an important consideration as the
determination of this phrase will have a critical impact on the identification of the lim-
itation period.

In Forward Foundation: A Charitable Trust and Others v State of Karnataka and
Others,114 this aspect was discussed in detail by the NGT. First, the phrase ‘cause of
action’ is the entire set of facts that give rise to an enforceable claim. Second, for such
‘cause of action’ to arise in the context of the NGT Act, it has to satisfy the ingredients
under section 14. It primarily must be an environmental dispute (raises substantial
question relating to environment) and should be related to either one of the more
acts specified in Schedule 1 of the NGT Act. In other words, for the cause of action
to be complete—to trigger a period of limitation—all these ingredients need to be
satisfied.115 Second, the concept of continuing cause of action was also elucidated
by NGT. The concept has received judicial recognition from the Supreme Court116

and it becomes relevant for the determination of the period of limitation with refer-
ence to the facts and circumstances of the case. Third, Rule 14 of the NGT (Practice
and Procedure) Rules, 2011 allows for multiple reliefs to be claimed in an application
provided they are consequential to one another and are based upon single cause of
action. Further where injury or wrong is complete at different times and may be of
similar and different nature, then every such subsequent wrong can give rise to a

111. [(1973) 2 SCR 502].
112. [(2014)(2) AIR NGT Reporter Part 5 (Delhi) 250].
113. [(2014) AIR NGT Reporter (1) Delhi 42].
114. [(2015) SCC Online NGT 5].
115. Liverpool and London SP and I Asson. Ltd v MV Sea Success I and Another [(2004) 9
SCC 512]; J Mehta v Union of India [(2013) ALL (I) NGT REPORTER (2) DELHI 106];
Kehar Singh v State of Haryana [(2013) ALL (I) NGT REPORTER (DELHI) 556]; Goa Foun-
dation v Union of India [(2013) ALL (I) NGT REPORTER DELHI 234].
116. Krishna Savalram Pujari & Others v Sh Dayaneshwar MaharajSansthan & Others
[(1959) AIR SC 798].
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fresh cause of action. And this recurring cause of action is not excluded from the
expression ‘cause of action first arose’. Under certain circumstances, it could even
lead to a complete and distinct cause of action. A recurring cause of action is therefore
a distinct occurrence (comprising of a fact or a blend of composite facts) giving rise to
a fresh legal injury, a fresh right to sue and triggering a fresh lease of limitation. In this
case, the NGT found that: ‘[F]or the purpose of limitation, the dates of these reports,
stop work orders and notices would be relevant dates, which would provide the
“recurring cause of action” to the applicant and thus, the applicant will be within
the prescribed period of limitation.’

Similarly, in Doaba Paryavaram Samiti v Union of India,117 the NGT was con-
fronted with a petition seeking a ban on flying of a helicopter at the Kedarnath Wildlife
Sanctuary, in Uttarakhand, as it was flying without permission of the National Board of
Wildlife and was allegedly causing serious harm to the flora, fauna and the general eco-
system of the wildlife sanctuary. The helicopter service was started several years back
and the petitioner had only approached the tribunal in 2015. The NGT held that ‘each
flight would be an independent cause of action which will be a recurring cause of
action, where the expression “cause of action first arose” appearing under section 14
(3) of the Act would not be attracted and renders the remedy of the applicant as barred
by time’.118

Such an interpretation allows the NGT far greater flexibility in exploring the facts and
circumstances of the case to determine multiple or recurring cause of action and conse-
quently allow for greater flexibility in determining the limitation period. It is evident that
the aim of the NGT is to ensure that procedural necessities like limitation period do not
negate justice or equity, especially in this context wherein litigation on environmental
issues should be appreciated as a public interest issue rather than one of adversarial litiga-
tion. The NGT is aware of this aspect and, as is evident from a review of its jurisprudence,
in the half a decade of its existence it has pursued expansion of its mandate and jurisdic-
tion by judiciously interpreting limitation clauses to ensure that most cases are decided on
merits rather than failing consideration on procedural grounds.

However, there has been a blow back on this issue fromHigh Courts. Most recently, in
State of Telangana v Md Hayath Uddin119 the HC upbraided the NGT for granting
interim relief and stopping an irrigation project without first determining whether the
application was time barred. It reminded the NGT that it was a creature of statute and
therefore that jurisdiction has necessarily to be exercised in accordance with the statute.

Thus the issue of limitation continues to be an open question and could pose a substan-
tial hurdle to determining environmental issues in an equitable manner, especially given
that at least some of the HCs who are not unwilling to exercise supervisory jurisdiction on
the NGT have not supported its attempts of circumventing the provisions of limitation.

3 CONCLUSION

Despite the birth infirmities associated with the establishment of tribunals in India,
they have come to play an important role in delivering dispute settlement in

117. Original Application No 327 of 2015. Judgment pronounced on 10 December 2015
[(2016) 1 SCC NGT 332].
118. Similar reasoning employed in Shiv Prasad v Union of India [(2016) SCC Online NGT
3915].
119. [(2017) SCC Online Hyderabad 356].

214 Asia Pacific Journal of Environmental Law, Vol. 21 No. 2

© 2018 The Author Journal compilation © 2018 Edward Elgar Publishing Ltd



specialized legal fields. This is despite the fraught relationship between tribunals and
High Courts. Many HCs have sought to curtail and negate the judicial review powers
and suo moto cognizance of cases by the tribunals. Despite such opposition the
Supreme Court has over the years consistently played arguably an almost paternal
role in protecting tribunals. However, there have been instances of dissonance evident
more recently. This year, the SC overturned the judgment and order of the NGT in a
matter relating to qualifications of members of the State Pollution Control Board.120

The SC opined that dispute over appointment of SPCB members does not amount to a
substantial question relating to environment, but is a dispute for the Constitutional
Court to resolve. While appreciating the NGT’s anguish over the issue, it found
that the NGT did overstep its jurisdiction in, inter alia, issuing guidelines to be fol-
lowed in the appointment of members.

The NGT, being a new tribunal, has benefitted tremendously from support from
the Supreme Court. The SC has not only sought to secure the jurisdiction of the
NGT by ensuring that HCs are circumscribed from frequently challenging its jurisdic-
tion; it has also supported the NGT’s claim to greater resources for ensuing smooth
administrative functioning. The Law Commission, in its assessment of statutory fra-
meworks of tribunals, observed that the role of superintendence by HC over a Tribu-
nal is to have a ‘check against legislative and executive excesses’.121

Cognizant of its limitations, the NGT itself has played a critical role in understand-
ing its limitations and in consistently and incrementally trying to overcome them.
Substantive jurisprudence on climate change and rehabilitation and resettlement, as
well as on procedural aspects such as limitation, is evidence of this inclination. It
has also ventured into newer areas of policy-making by establishing supervisory jur-
isdiction in specific areas such as the Ganga clean up action project (Namami Gange),
forest fires,122 and expediting the coastal zone management plans.

Despite having a statutorily limited jurisdiction, the NGT has used textual ambigu-
ity in the NGT Act in seeking creatively to expand the nature and scope of its juris-
diction. To reduce the search for an explanation to only that of institutional ambitions
is unhelpful. However, it is quite correct to assume that if the recently retired Chair-
person of the NGT would not have been an ex-Supreme Court justice then the Court’s
attitude may have been quite different (if not necessarily contrarian). Historically, the
Supreme Court, having at first resisted the creation of these administrative mechan-
isms, quickly came around to protecting their functioning against both administrative
negligence (often in the form of denying them resources)123 and in ‘turf wars’ with the

120. Techi Tagi Tara v Rajendra Singh Bhandari and Others [(2018) 11 SCC 734] overturning
Rajendra Singh Bhandari v State of Uttarakhand (NGT Judgment dated Original Application
No 318 of 2013).
121. Law Commission, Assessment of Statutory Frameworks of Tribunals in India (Law Com
No 272, 2017).
122. See directions issued by the NGT, Principal Bench New Delhi, in Rajiv Dutta v Union of
India Original Application No 216 of 2016 (MA No 397 of 2017) that the Ministry of Envir-
onment, Forest and Climate Change (MoEF-CC) should, in consultation with the States, formu-
late National Policy/Guidelines for forest fire prevention and control, which should be updated
periodically.
123. For instance, both the eastern and the southern benches of the NGT had to be suspended
due to delay in recruitment of judges and expert members. As per records, currently the posts
of five Judicial Members and seven Expert Members had fallen vacant during 2016 to 2017,
on account of superannuation/resignation/inability of some candidates to join the Tribunal
after selection. Composition of search and selection committees for the recruitment has
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HCs. As the highest court of the land, the Supreme Court has displayed sagacity in
ensuring separation of powers (limiting interference of executive in matters of
appointment in the tribunal) and the unity and harmonious working of the Indian Judi-
cial system.

been challenged in the Supreme Court and the matter is sub judice as the constitutionality of
the Tribunal, Appellate Tribunal and other Authorities (Qualifications, Experience and other
Conditions of Service of Members) Rules, 2017 notified on 1.6.2017 by the Department of
Revenue, Ministry of Finance under the Finance Act, 2017 (7 of 2017), has been challenged
in Jairam Ramesh v Union of India, Writ Petition (Civil) No 558 of 2017. It is claimed that
the Tribunal, Appellate Tribunal and other Authorities (Qualifications, experience and other
conditions of service of members) Rules, 2017 should be declared ultra vires the NGT Act,
2010, as the same suffers from the vice of excessive delegation. Notice has been issued to the
Ministries of Finance, Law and Justice, Environment, Parliamentary Affairs, the Cabinet
Secretariat and the National Green Tribunal (NGT); See also Central Administrative Tribunal
(Principal Bench) Bar Association through its President v Union of India, Writ Petition
(Civil) No 640 of 2017; All India Lawyers Union v Union of India, Writ Petition (Civil)
No 778 of 2017; and Social Action for Forest and Environment v Union of India, Writ Peti-
tion (Civil) No 561 of 2017) as it seeks to allow the Executive to exercise power over appoint-
ments and removal of members of the tribunals. See answer given to parliamentary question
of Dr Kupendra Reddy, Rajya Sabha, Starred Question No 252, Answered on 19.3.2018. As
at 20 August 2018, the Principal Bench of NGT has one Chairperson, three Judicial Members
and two Expert Members.
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