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�������2Q����0D\������WKH�+RPH�6HFUHWDU\�LQWURGXFHG�D�QHZ�SROLF\���WKH�SROLF\���JRYHUQLQJ
WKH�VHDUFKLQJ�RI�FHOOV�RFFXSLHG�E\�FRQYLFWHG�DQG�UHPDQG�SULVRQHUV�LQ�FORVHG�SULVRQV�LQ
(QJODQG�DQG�:DOHV��7KH�SROLF\�ZDV�H[SUHVVHG�LQ�WKH�6HFXULW\�0DQXDO�DV�DQ�LQVWUXFWLRQ�WR
SULVRQ�JRYHUQRUV�LQ�WKHVH�WHUPV�

�������6WDII�PXVW�DFFRPSDQ\�DOO�VHDUFKHV�RI�OLYLQJ
DFFRPPRGDWLRQ�LQ�FORVHG�SULVRQV�ZLWK�D�VWULS
VHDUFK�RI�WKH�UHVLGHQW�SULVRQHU�

�����



6WDII�PXVW�QRW�DOORZ�DQ\�SULVRQHU�WR�EH�SUHVHQW
GXULQJ�D�VHDUFK�RI�OLYLQJ�DFFRPPRGDWLRQ��DOWKRXJK
WKLV�GRHV�QRW�DSSO\�WR�DFFRPPRGDWLRQ�IDEULF
FKHFNV��

�����

6WDII�PXVW�LQIRUP�WKH�SULVRQHU�DV�VRRQ�DV
SUDFWLFDEOH�ZKHQHYHU�REMHFWV�RU�FRQWDLQHUV�DUH
UHPRYHG�IURP�OLYLQJ�DFFRPPRGDWLRQ�IRU�VHDUFKLQJ�
DQG�ZLOO�EH�PLVVLQJ�IURP�WKH�DFFRPPRGDWLRQ�RQ
WKH�SULVRQHU
V�UHWXUQ�

�����

6XEMHFW�WR�SDUDJUDSK��������VWDII�PD\�QRUPDOO\
UHDG�OHJDO�FRUUHVSRQGHQFH�RQO\�LI�WKH�*RYHUQRU�KDV
UHDVRQDEOH�FDXVH�WR�VXVSHFW�WKDW�WKHLU�FRQWHQWV
HQGDQJHU�SULVRQ�VHFXULW\��RU�WKH�VDIHW\�RI�RWKHUV�
RU�DUH�RWKHUZLVH�RI�D�FULPLQDO�QDWXUH��,Q�WKLV�FDVH
WKH�SULVRQHU�LQYROYHG�VKDOO�EH�JLYHQ�WKH�RSSRUWXQLW\
WR�EH�SUHVHQW�DQG�LQIRUPHG�WKDW�WKHLU
FRUUHVSRQGHQFH�LV�WR�EH�UHDG�

�����

%XW�GXULQJ�D�FHOO�VHDUFK�VWDII�PXVW�H[DPLQH�OHJDO
FRUUHVSRQGHQFH�WKRURXJKO\�LQ�WKH�DEVHQFH�RI�WKH
SULVRQHU��6WDII�PXVW�H[DPLQH�WKH�FRUUHVSRQGHQFH
RQO\�VR�IDU�DV�QHFHVVDU\�WR�HQVXUH�WKDW�LW�LV�ERQD
ILGH�FRUUHVSRQGHQFH�EHWZHHQ�WKH�SULVRQHU�DQG�D
OHJDO�DGYLVHU�DQG�GRHV�QRW�FRQFHDO�DQ\WKLQJ�HOVH�

�����



:KHQ�HQWHULQJ�FHOOV�DW�RWKHU�WLPHV��HJ�ZKHQ
XQGHUWDNLQJ�DFFRPPRGDWLRQ�IDEULF�FKHFNV��VWDII
PXVW�WDNH�FDUH�QRW�WR�UHDG�OHJDO�FRUUHVSRQGHQFH
EHORQJLQJ�WR�SULVRQHUV�XQOHVV�WKH�*RYHUQRU�KDV
GHFLGHG�WKDW�WKH�UHDVRQDEOH�FDXVH�WHVW�LQ������
DSSOLHV��

�������0U�'DO\�LV�D�ORQJ�WHUP�SULVRQHU��+H�FKDOOHQJHV�WKH�ODZIXOQHVV�RI�WKH�SROLF\��+H
VXEPLWV�WKDW�VHFWLRQ�������RI�WKH�3ULVRQ�$FW�������ZKLFK�HPSRZHUV�WKH�6HFUHWDU\�RI�6WDWH
WR�PDNH�UXOHV�IRU�WKH�UHJXODWLRQ�RI�SULVRQV�DQG�IRU�WKH�GLVFLSOLQH�DQG�FRQWURO�RI�SULVRQHUV�
GRHV�QRW�DXWKRULVH�WKH�OD\LQJ�GRZQ�DQG�LPSOHPHQWDWLRQ�RI�VXFK�D�SROLF\��%XW�RQ�WKLV�DSSHDO
WR�WKH�+RXVH�0U�'DO\�FRQILQHV�KLV�FKDOOHQJH�WR�D�VLQJOH�DVSHFW�RI�WKH�SROLF\��WKH
UHTXLUHPHQW�WKDW�D�SULVRQHU�PD\�QRW�EH�SUHVHQW�ZKHQ�KLV�OHJDOO\�SULYLOHJHG�FRUUHVSRQGHQFH
LV�H[DPLQHG�E\�SULVRQ�RIILFHUV��+H�FRQWHQGV�WKDW�D�EODQNHW�SROLF\�RI�UHTXLULQJ�WKH�DEVHQFH
RI�SULVRQHUV�ZKHQ�WKHLU�OHJDOO\�SULYLOHJHG�FRUUHVSRQGHQFH�LV�H[DPLQHG�LQIULQJHV��WR�DQ
XQQHFHVVDU\�DQG�LPSHUPLVVLEOH�H[WHQW��D�EDVLF�ULJKW�UHFRJQLVHG�ERWK�DW�FRPPRQ�ODZ�DQG
XQGHU�WKH�(XURSHDQ�&RQYHQWLRQ�IRU�WKH�3URWHFWLRQ�RI�+XPDQ�5LJKWV�DQG�)XQGDPHQWDO
)UHHGRPV��DQG�WKDW�WKH�JHQHUDO�WHUPV�RI�VHFWLRQ����DXWKRULVH�QR�VXFK�LQIULQJHPHQW��HLWKHU
H[SUHVVO\�RU�LPSOLHGO\�

����7KH�RULJLQ�RI�WKH�SROLF\

�������2Q���6HSWHPEHU������VL[�FDWHJRU\�$�SULVRQHUV��FODVVLILHG�DV�SUHVHQWLQJ�DQ
H[FHSWLRQDO�ULVN��HVFDSHG�IURP�WKH�6SHFLDO�6HFXULW\�8QLW�DW�+03�:KLWHPRRU��$Q�LQTXLU\�OHG
E\�6LU�-RKQ�:RRGFRFN��IRUPHUO\�+0�&KLHI�,QVSHFWRU�RI�&RQVWDEXODU\��ZDV�DW�RQFH�VHW�XS�
7KH�UHSRUW�RI�WKH�LQTXLU\��SUHVHQWHG�WR�3DUOLDPHQW�LQ�'HFHPEHU�������&P��������UHYHDOHG
H[WHQVLYH�PLVPDQDJHPHQW�DQG�PDOSUDFWLFH�DW�:KLWHPRRU��7KH�HVFDSH�KDG�EHHQ�SRVVLEOH
RQO\�EHFDXVH�SULVRQHUV�KDG�EHHQ�DEOH��XQGHWHFWHG��WR�JDWKHU�D�PDVV�RI�LOOLFLW�SURSHUW\�DQG
HTXLSPHQW��7KLV�LQ�WXUQ�KDG�EHHQ�SRVVLEOH�EHFDXVH�SULVRQHUV
�FHOOV�DQG�RWKHU�DUHDV�KDG�QRW
EHHQ�WKRURXJKO\�VHDUFKHG�DW�IUHTXHQW�EXW�LUUHJXODU�LQWHUYDOV��SDUWO\�EHFDXVH�RIILFHUV
VHHNLQJ�WR�PDNH�VXFK�VHDUFKHV�KDG�EHHQ�LQWLPLGDWHG�DQG�REVWUXFWHG�E\�SULVRQHUV��SDUWO\
EHFDXVH�UHODWLRQV�EHWZHHQ�RIILFHUV�DQG�SULVRQHUV�KDG�LQ�VRPH�LQVWDQFHV�EHFRPH
XQDFFHSWDEO\�IDPLOLDU�VR�WKDW�VWDII�KDG�EHHQ�PDQLSXODWHG�RU��FRQGLWLRQHG��LQWR�EHLQJ�OHVV
YLJLODQW�WKDQ�WKH\�VKRXOG�KDYH�EHHQ�LQ�VHFXULW\�PDWWHUV�

�������,Q�LWV�UHSRUW�WKH�LQTXLU\�WHDP�PDGH�D�QXPEHU�RI�UHFRPPHQGDWLRQV��2QH�RI�WKHVH�ZDV
WKDW�FHOOV�DQG�SURSHUW\�VKRXOG�EH�VHDUFKHG�DW�IUHTXHQW�EXW�LUUHJXODU�LQWHUYDOV��)ROORZLQJ�D
VWULS�VHDUFK��HDFK�SULVRQHU�ZDV�WR�EH�H[FOXGHG�IURP�KLV�FHOO�GXULQJ�WKH�VHDUFK��WR�DYRLG
LQWLPLGDWLRQ��7KH�LQTXLU\�WHDP�JDYH�QR�FRQVLGHUDWLRQ�DW�DQ\�VWDJH�WR�OHJDO�SURIHVVLRQDO
SULYLOHJH�RU�FRQILGHQWLDOLW\��7KH�SROLF\�ZDV�LQWURGXFHG�WR�JLYH�HIIHFW�WR�WKH�LQTXLU\�WHDP
V
UHFRPPHQGDWLRQ�RQ�VHDUFKLQJ�RI�FHOOV�

7KH�OHJDO�EDFNJURXQG

�������$Q\�FXVWRGLDO�RUGHU�LQHYLWDEO\�FXUWDLOV�WKH�HQMR\PHQW��E\�WKH�SHUVRQ�FRQILQHG��RI
ULJKWV�HQMR\HG�E\�RWKHU�FLWL]HQV��+H�FDQQRW�PRYH�IUHHO\�DQG�FKRRVH�KLV�DVVRFLDWHV�DV�WKH\
DUH�HQWLWOHG�WR�GR��,W�LV�LQGHHG�DQ�LPSRUWDQW�REMHFWLYH�RI�VXFK�DQ�RUGHU�WR�FXUWDLO�VXFK
ULJKWV��ZKHWKHU�WR�SXQLVK�KLP�RU�WR�SURWHFW�RWKHU�PHPEHUV�RI�WKH�SXEOLF�RU�ERWK��%XW�WKH
RUGHU�GRHV�QRW�ZKROO\�GHSULYH�WKH�SHUVRQ�FRQILQHG�RI�DOO�ULJKWV�HQMR\HG�E\�RWKHU�FLWL]HQV�
6RPH�ULJKWV��SHUKDSV�LQ�DQ�DWWHQXDWHG�RU�TXDOLILHG�IRUP��VXUYLYH�WKH�PDNLQJ�RI�WKH�RUGHU�
$QG�LW�PD\�ZHOO�EH�WKDW�WKH�LPSRUWDQFH�RI�VXFK�VXUYLYLQJ�ULJKWV�LV�HQKDQFHG�E\�WKH�ORVV�RU
SDUWLDO�ORVV�RI�RWKHU�ULJKWV��$PRQJ�WKH�ULJKWV�ZKLFK��LQ�SDUW�DW�OHDVW��VXUYLYH�DUH�WKUHH
LPSRUWDQW�ULJKWV��FORVHO\�UHODWHG�EXW�IUHH�VWDQGLQJ��HDFK�RI�WKHP�FDOOLQJ�IRU�DSSURSULDWH



OHJDO�SURWHFWLRQ��WKH�ULJKW�RI�DFFHVV�WR�D�FRXUW��WKH�ULJKW�RI�DFFHVV�WR�OHJDO�DGYLFH��DQG�WKH
ULJKW�WR�FRPPXQLFDWH�FRQILGHQWLDOO\�ZLWK�D�OHJDO�DGYLVHU�XQGHU�WKH�VHDO�RI�OHJDO�SURIHVVLRQDO
SULYLOHJH��6XFK�ULJKWV�PD\�EH�FXUWDLOHG�RQO\�E\�FOHDU�DQG�H[SUHVV�ZRUGV��DQG�WKHQ�RQO\�WR
WKH�H[WHQW�UHDVRQDEO\�QHFHVVDU\�WR�PHHW�WKH�HQGV�ZKLFK�MXVWLI\�WKH�FXUWDLOPHQW�

�������7KHVH�SURSRVLWLRQV�UHVW�RQ�D�VROLG�EDVH�RI�UHFHQW�DXWKRULW\��,Q�5�Y�%RDUG�RI�9LVLWRUV�RI
+XOO�3ULVRQ��([�S�6W�*HUPDLQ�>����@�4%����������6KDZ�/-�PDGH�SODLQ�WKDW

�GHVSLWH�WKH�GHSULYDWLRQ�RI�KLV�JHQHUDO�OLEHUW\��D
SULVRQHU�UHPDLQV�LQYHVWHG�ZLWK�UHVLGXDU\�ULJKWV
DSSHUWDLQLQJ�WR�WKH�QDWXUH�DQG�FRQGXFW�RI�KLV
LQFDUFHUDWLRQ�������$Q�HVVHQWLDO�FKDUDFWHULVWLF�RI�WKH
ULJKW�RI�D�VXEMHFW�LV�WKDW�LW�FDUULHV�ZLWK�LW�D�ULJKW�RI
UHFRXUVH�WR�WKH�FRXUWV�XQOHVV�VRPH�VWDWXWH�GHFUHHV
RWKHUZLVH��

��
����5D\PRQG�Y�+RQH\�>����@���$&���DURVH�IURP�WKH�DFWLRQ�RI�D�SULVRQ�JRYHUQRU�ZKR
EORFNHG�D�SULVRQHU
V�DSSOLFDWLRQ�WR�D�FRXUW��7KH�+RXVH�RI�/RUGV�DIILUPHG��DW�S�����WKDW

�XQGHU�(QJOLVK�ODZ��D�FRQYLFWHG�SULVRQHU��LQ�VSLWH�RI
KLV�LPSULVRQPHQW��UHWDLQV�DOO�FLYLO�ULJKWV�ZKLFK�DUH
QRW�WDNHQ�DZD\�H[SUHVVO\�RU�E\�QHFHVVDU\
LPSOLFDWLRQ�������

6HFWLRQ����ZDV�KHOG�WR�EH�TXLWH�LQVXIILFLHQW�WR�DXWKRULVH�KLQGUDQFH�RU�LQWHUIHUHQFH�ZLWK�VR
EDVLF�D�ULJKW�DV�WKDW�RI�DFFHVV�WR�D�FRXUW��7R�WKH�H[WHQW�WKDW�UXOHV�ZHUH�PDGH�IHWWHULQJ�D
SULVRQHU
V�ULJKW�RI�DFFHVV�WR�WKH�FRXUWV�DQG�LQ�SDUWLFXODU�KLV�ULJKW�WR�LQVWLWXWH�SURFHHGLQJV�LQ
SHUVRQ�WKH\�ZHUH�XOWUD�YLUHV�

�������,Q�5�Y�6HFUHWDU\�RI�6WDWH�IRU�WKH�+RPH�'HSDUWPHQW��([�S�$QGHUVRQ�>����@�4%����
WKH�SULVRQHU
V�FKDOOHQJH�ZDV�GLUHFWHG�WR�D�VWDQGLQJ�RUGHU�ZKLFK�UHVWULFWHG�YLVLWV�E\�D�OHJDO
DGYLVHU�WR�D�SULVRQHU�FRQWHPSODWLQJ�SURFHHGLQJV�FRQFHUQLQJ�KLV�WUHDWPHQW�LQ�SULVRQ�ZKHQ
KH�KDG�QRW�DW�WKH�VDPH�WLPH�PDGH�DQ\�FRPSODLQW�WR�WKH�SULVRQ�DXWKRULWLHV�LQWHUQDOO\�
5HLWHUDWLQJ�WKH�SULQFLSOH�WKDW�D�SULVRQHU�UHPDLQV�LQYHVWHG�ZLWK�DOO�FLYLO�ULJKWV�ZKLFK�DUH�QRW
WDNHQ�DZD\�H[SUHVVO\�RU�E\�QHFHVVDU\�LPSOLFDWLRQ��5REHUW�*RII�/-��JLYLQJ�WKH�MXGJPHQW�RI
WKH�4XHHQ
V�%HQFK�'LYLVLRQDO�&RXUW��VDLG��DW�S�����

�$W�WKH�IRUHIURQW�RI�WKRVH�FLYLO�ULJKWV�LV�WKH�ULJKW�RI
XQLPSHGHG�DFFHVV�WR�WKH�FRXUWV��DQG�WKH�ULJKW�RI
DFFHVV�WR�D�VROLFLWRU�WR�REWDLQ�DGYLFH�DQG�DVVLVWDQFH
ZLWK�UHJDUG�WR�WKH�LQLWLDWLRQ�RI�FLYLO�SURFHHGLQJV�LV



LQVHSDUDEOH�IURP�WKH�ULJKW�RI�DFFHVV�WR�WKH�FRXUWV
WKHPVHOYHV��

7KH�VWDQGLQJ�RUGHU�LQ�TXHVWLRQ�ZDV�KHOG�WR�EH�XOWUD�YLUHV��$W�SS���������WKH�FRXUW
REVHUYHG�

�$V�LW�VHHPV�WR�XV��D�UHTXLUHPHQW�WKDW�DQ�LQPDWH
VKRXOG�PDNH�������D�FRPSODLQW�DV�D�SUHUHTXLVLWH�RI
KLV�KDYLQJ�DFFHVV�WR�KLV�VROLFLWRU��KRZHYHU�GHVLUDEOH
LW�PD\�EH�LQ�WKH�LQWHUHVWV�RI�JRRG�DGPLQLVWUDWLRQ�
JRHV�EH\RQG�WKH�UHJXODWLRQ�RI�WKH�FLUFXPVWDQFHV�LQ
ZKLFK�VXFK�DFFHVV�PD\�WDNH�SODFH��DQG�GRHV
LQGHHG�FRQVWLWXWH�DQ�LPSHGLPHQW�WR�KLV�ULJKW�RI
DFFHVV�WR�WKH�FLYLO�FRXUW��

��
����&DPSEHOO�Y�8QLWHG�.LQJGRP�����������(+55�����FRQFHUQHG�WKH�FRPSDWLELOLW\�ZLWK�WKH
(XURSHDQ�&RQYHQWLRQ�RI�UXOH�������RI�WKH�3ULVRQ��6FRWODQG��5XOHV�������6,
���������ZKLFK�SURYLGHG�WKDW��HYHU\�OHWWHU�WR�RU�IURP�D�SULVRQHU�VKDOO�EH�UHDG�E\�WKH
*RYHUQRU�������DQG�LW�VKDOO�EH�ZLWKLQ�WKH�GLVFUHWLRQ�RI�WKH�*RYHUQRU�WR�VWRS�DQ\�OHWWHU�LI�KH
FRQVLGHUV�WKDW�WKH�FRQWHQWV�DUH�REMHFWLRQDEOH���7KLV�UXOH�KDG�HDUOLHU�EHHQ�XSKHOG�DV�YDOLG
E\�WKH�&RXUW�RI�6HVVLRQ��/HHFK�Y�6HFUHWDU\�RI�6WDWH�IRU�6FRWODQG�������6/7������7KH
(XURSHDQ�&RXUW�KHOG�WKDW�WKH�LQWHUIHUHQFH�ZLWK�WKH�DSSOLFDQW
V�FRUUHVSRQGHQFH�YLRODWHG
DUWLFOH���RI�WKH�&RQYHQWLRQ��$W�S������SDUD����RI�LWV�MXGJPHQW��WKH�FRXUW�VDLG�

�$GPLWWHGO\��DV�WKH�*RYHUQPHQW�SRLQWHG�RXW��WKH
ERUGHUOLQH�EHWZHHQ�PDLO�FRQFHUQLQJ�FRQWHPSODWHG
OLWLJDWLRQ�DQG�WKDW�RI�D�JHQHUDO�QDWXUH�LV�HVSHFLDOO\
GLIILFXOW�WR�GUDZ�DQG�FRUUHVSRQGHQFH�ZLWK�D�ODZ\HU
PD\�FRQFHUQ�PDWWHUV�ZKLFK�KDYH�OLWWOH�RU�QRWKLQJ
WR�GR�ZLWK�OLWLJDWLRQ��1HYHUWKHOHVV��WKH�&RXUW�VHHV
QR�UHDVRQ�WR�GLVWLQJXLVK�EHWZHHQ�WKH�GLIIHUHQW
FDWHJRULHV�RI�FRUUHVSRQGHQFH�ZLWK�ODZ\HUV�ZKLFK�
ZKDWHYHU�WKHLU�SXUSRVH��FRQFHUQ�PDWWHUV�RI�D
SULYDWH�DQG�FRQILGHQWLDO�FKDUDFWHU��,Q�SULQFLSOH�
VXFK�OHWWHUV�DUH�SULYLOHJHG�XQGHU�$UWLFOH���



7KLV�PHDQV�WKDW�WKH�SULVRQ�DXWKRULWLHV�PD\�RSHQ�D
OHWWHU�IURP�D�ODZ\HU�WR�D�SULVRQHU�ZKHQ�WKH\�KDYH
UHDVRQDEOH�FDXVH�WR�EHOLHYH�WKDW�LW�FRQWDLQV�DQ
LOOLFLW�HQFORVXUH�ZKLFK�WKH�QRUPDO�PHDQV�RI
GHWHFWLRQ�KDYH�IDLOHG�WR�GLVFORVH��7KH�OHWWHU�VKRXOG�
KRZHYHU��RQO\�EH�RSHQHG�DQG�VKRXOG�QRW�EH�UHDG�
6XLWDEOH�JXDUDQWHHV�SUHYHQWLQJ�WKH�UHDGLQJ�RI�WKH
OHWWHU�VKRXOG�EH�SURYLGHG��HJ�RSHQLQJ�WKH�OHWWHU�LQ
WKH�SUHVHQFH�RI�WKH�SULVRQHU��7KH�UHDGLQJ�RI�D
SULVRQHU
V�PDLO�WR�DQG�IURP�D�ODZ\HU��RQ�WKH�RWKHU
KDQG��VKRXOG�RQO\�EH�SHUPLWWHG�LQ�H[FHSWLRQDO
FLUFXPVWDQFHV�ZKHQ�WKH�DXWKRULWLHV�KDYH
UHDVRQDEOH�FDXVH�WR�EHOLHYH�WKDW�WKH�SULYLOHJH�LV
EHLQJ�DEXVHG�LQ�WKDW�WKH�FRQWHQWV�RI�WKH�OHWWHU
HQGDQJHU�SULVRQ�VHFXULW\�RU�WKH�VDIHW\�RI�RWKHUV�RU
DUH�RWKHUZLVH�RI�D�FULPLQDO�QDWXUH��:KDW�PD\�EH
UHJDUGHG�DV�
UHDVRQDEOH�FDXVH
�ZLOO�GHSHQG�RQ�DOO
WKH�FLUFXPVWDQFHV�EXW�LW�SUHVXSSRVHV�WKH�H[LVWHQFH
RI�IDFWV�RU�LQIRUPDWLRQ�ZKLFK�ZRXOG�VDWLVI\�DQ
REMHFWLYH�REVHUYHU�WKDW�WKH�SULYLOHJHG�FKDQQHO�RI
FRPPXQLFDWLRQ�ZDV�EHLQJ�DEXVHG��

��������7KDW�GHFLVLRQ�ZDV�DSSOLHG�LQ�5�Y�6HFUHWDU\�RI�6WDWH�IRU�WKH�+RPH�'HSDUWPHQW��([�S
/HHFK�>����@�4%������7KLV�FDVH�FRQFHUQHG�UXOH�������RI�WKH�3ULVRQ�5XOHV�������6,
�����������ZKLFK�ZDV�LQ�WHUPV�VLPLODU��DOWKRXJK�QRW�LGHQWLFDO��WR�UXOH�������RI�WKH�6FRWWLVK
5XOHV��7KH�GHFLVLRQ�LV�LPSRUWDQW�IRU�VHYHUDO�UHDVRQV��)LUVW��LW�UH�VWDWHG�WKH�SULQFLSOHV�WKDW
HYHU\�FLWL]HQ�KDV�D�ULJKW�RI�XQLPSHGHG�DFFHVV�WR�WKH�FRXUW��WKDW�D�SULVRQHU
V�XQLPSHGHG
DFFHVV�WR�D�VROLFLWRU�IRU�WKH�SXUSRVH�RI�UHFHLYLQJ�DGYLFH�DQG�DVVLVWDQFH�LQ�FRQQHFWLRQ�ZLWK�D
SRVVLEOH�LQVWLWXWLRQ�RI�SURFHHGLQJV�LQ�WKH�FRXUWV�IRUPV�DQ�LQVHSDUDEOH�SDUW�RI�WKH�ULJKW�RI
DFFHVV�WR�WKH�FRXUWV�WKHPVHOYHV�DQG�WKDW�VHFWLRQ�������RI�WKH������$FW�GLG�QRW�DXWKRULVH
WKH�PDNLQJ�RI�DQ\�UXOH�ZKLFK�FUHDWHG�DQ�LPSHGLPHQW�WR�WKH�IUHH�IORZ�RI�FRPPXQLFDWLRQ
EHWZHHQ�D�VROLFLWRU�DQG�D�FOLHQW�DERXW�FRQWHPSODWHG�OHJDO�SURFHHGLQJV��/HJDO�SURIHVVLRQDO
SULYLOHJH�ZDV�GHVFULEHG�DV�DQ�LPSRUWDQW�DX[LOLDU\�SULQFLSOH�VHUYLQJ�WR�EXWWUHVV�WKH�FDUGLQDO
SULQFLSOHV�RI�XQLPSHGHG�DFFHVV�WR�WKH�FRXUW�DQG�WR�OHJDO�DGYLFH��6HFRQGO\��LW�ZDV�DFFHSWHG
WKDW�VHFWLRQ�������GLG�QRW�H[SUHVVO\�DXWKRULVH�WKH�PDNLQJ�RI�D�UXOH�VXFK�DV�UXOH��������DQG
WKH�FRXUW�REVHUYHG��DW�S������WKDW�D�IXQGDPHQWDO�ULJKW�VXFK�DV�WKH�FRPPRQ�ODZ�ULJKW�WR
OHJDO�SURIHVVLRQDO�SULYLOHJH�ZRXOG�YHU\�UDUHO\�EH�KHOG�WR�EH�DEROLVKHG�E\�QHFHVVDU\
LPSOLFDWLRQ��%XW�WKH�FRXUW�DFFHSWHG�WKDW�VHFWLRQ�������VKRXOG�EH�LQWHUSUHWHG�DV�FRQIHUULQJ
SRZHU�WR�PDNH�UXOHV�IRU�WKH�SXUSRVH�RI�SUHYHQWLQJ�HVFDSHV�IURP�SULVRQ��PDLQWDLQLQJ�RUGHU
LQ�SULVRQV��GHWHFWLQJ�DQG�SUHYHQWLQJ�RIIHQFHV�DJDLQVW�WKH�FULPLQDO�ODZ�DQG�VDIHJXDUGLQJ
QDWLRQDO�VHFXULW\��5XOHV�FRXOG�SURSHUO\�EH�PDGH�WR�SHUPLW�WKH�H[DPLQLQJ�DQG�UHDGLQJ�RI
FRUUHVSRQGHQFH�SDVVLQJ�EHWZHHQ�D�SULVRQHU�DQG�KLV�VROLFLWRU�LQ�RUGHU�WR�DVFHUWDLQ�ZKHWKHU



LW�ZDV�LQ�WUXWK�ERQD�ILGH�FRUUHVSRQGHQFH�DQG�WR�SHUPLW�WKH�VWRSSLQJ�RI�OHWWHUV�ZKLFK�IDLOHG
VXFK�VFUXWLQ\��7KH�FUXFLDO�TXHVWLRQ�ZDV�ZKHWKHU�UXOH�������ZDV�GUDZQ�LQ�WHUPV�ZLGHU�WKDQ
QHFHVVDU\�WR�PHHW�WKH�OHJLWLPDWH�REMHFWLYHV�RI�VXFK�D�UXOH��$V�LW�ZDV�SXW��DW�S�����

�7KH�TXHVWLRQ�LV�ZKHWKHU�WKHUH�LV�D�VHOI�HYLGHQW
DQG�SUHVVLQJ�QHHG�IRU�DQ�XQUHVWULFWHG�SRZHU�WR
UHDG�OHWWHUV�EHWZHHQ�D�SULVRQHU�DQG�D�VROLFLWRU�DQG
D�SRZHU�WR�VWRS�VXFK�OHWWHUV�RQ�WKH�JURXQG�RI
SUROL[LW\�DQG�REMHFWLRQDELOLW\��

7KH�FRXUW�FRQFOXGHG�WKDW�WKHUH�ZDV�QRWKLQJ�ZKLFK�HVWDEOLVKHG�REMHFWLYHO\�WKDW�WKHUH�ZDV�D
QHHG�LQ�WKH�LQWHUHVWV�RI�WKH�SURSHU�UHJXODWLRQ�RI�SULVRQV�IRU�D�UXOH�RI�WKH�ZLGWK�RI�UXOH
�������:KLOH�VHFWLRQ�������RI�WKH������$FW�E\�QHFHVVDU\�LPSOLFDWLRQ�DXWKRULVHG�VRPH
VFUHHQLQJ�RI�FRUUHVSRQGHQFH�EHWZHHQ�D�SULVRQHU�DQG�D�VROLFLWRU��VXFK�LQWUXVLRQ�KDG�WR�EH
WKH�PLQLPXP�QHFHVVDU\�WR�HQVXUH�WKDW�WKH�FRUUHVSRQGHQFH�ZDV�LQ�WUXWK�ERQD�ILGH�OHJDO
FRUUHVSRQGHQFH��VLQFH�UXOH�������FUHDWHG�D�VXEVWDQWLDO�LPSHGLPHQW�WR�H[HUFLVH�E\�WKH
SULVRQHU�RI�KLV�ULJKW�WR�FRPPXQLFDWH�LQ�FRQILGHQFH�ZLWK�KLV�VROLFLWRU�WKH�UXOH�ZDV�GUDZQ�LQ
WHUPV�ZKLFK�ZHUH�QHHGOHVVO\�ZLGH��DQG�VR�ZDV�KHOG�WR�EH�XOWUD�YLUHV�

��������,Q�WKH�OLJKW�RI�WKH�GHFLVLRQV�LQ�&DPSEHOO�DQG�/HHFK��D�QHZ�SULVRQ�UXOH�ZDV�PDGH�
QRZ�UXOH����RI�WKH�3ULVRQ�5XOHV�������6,������������,W�SURYLGHV��VR�IDU�DV�PDWHULDO�

�����$�SULVRQHU�PD\�FRUUHVSRQG�ZLWK�KLV�OHJDO
DGYLVHU�DQG�DQ\�FRXUW�DQG�VXFK�FRUUHVSRQGHQFH
PD\�RQO\�EH�RSHQHG��UHDG�RU�VWRSSHG�E\�WKH
JRYHUQRU�LQ�DFFRUGDQFH�ZLWK�WKH�SURYLVLRQV�RI�WKLV
UXOH�

�����&RUUHVSRQGHQFH�WR�ZKLFK�WKLV�UXOH�DSSOLHV�PD\
EH�RSHQHG�LI�WKH�JRYHUQRU�KDV�UHDVRQDEOH�FDXVH�WR
EHOLHYH�WKDW�LW�FRQWDLQV�DQ�LOOLFLW�HQFORVXUH�DQG�DQ\
VXFK�HQFORVXUHV�VKDOO�EH�GHDOW�ZLWK�LQ�DFFRUGDQFH
ZLWK�WKH�RWKHU�SURYLVLRQ�RI�WKHVH�5XOHV�

�����&RUUHVSRQGHQFH�WR�ZKLFK�WKLV�UXOH�DSSOLHV�PD\
EH�RSHQHG��UHDG�DQG�VWRSSHG�LI�WKH�JRYHUQRU�KDV
UHDVRQDEOH�FDXVH�WR�EHOLHYH�LWV�FRQWHQWV�HQGDQJHU
SULVRQ�VHFXULW\�RU�WKH�VDIHW\�RI�RWKHUV�RU�DUH
RWKHUZLVH�RI�D�FULPLQDO�QDWXUH�



�����$�SULVRQHU�VKDOO�EH�JLYHQ�WKH�RSSRUWXQLW\�WR�EH
SUHVHQW�ZKHQ�DQ\�FRUUHVSRQGHQFH�WR�ZKLFK�WKLV
UXOH�DSSOLHV�LV�RSHQHG�DQG�VKDOO�EH�LQIRUPHG�LI�LW�RU
DQ\�HQFORVXUH�LV�WR�EH�UHDG�RU�VWRSSHG��

7KLV�UXOH��LW�LV�DFFHSWHG��DSSOLHV�RQO\�WR�FRUUHVSRQGHQFH�LQ�WUDQVLW�IURP�SULVRQHU�WR�VROLFLWRU
RU�YLFH�YHUVD��7KH�UHIHUHQFHV�WR�RSHQLQJ�DQG�VWRSSLQJ�PDNH�SODLQ�WKDW�LW�KDV�QR�DSSOLFDWLRQ
WR�OHJDO�FRUUHVSRQGHQFH�RU�FRS\�FRUUHVSRQGHQFH�UHFHLYHG�RU�PDGH�E\�D�SULVRQHU�DQG�NHSW
E\�KLP�LQ�KLV�FHOO�

��������7KH�&RXUW�RI�$SSHDO�GHFLVLRQ�LQ�/HHFK�ZDV�HQGRUVHG�DQG�DSSURYHG�E\�WKH�+RXVH�RI
/RUGV�LQ�5�Y�6HFUHWDU\�RI�6WDWH�IRU�WKH�+RPH�'HSDUWPHQW��([�S�6LPPV�>����@���$&�����
ZKLFK�DURVH�IURP�D�SURKLELWLRQ�RQ�YLVLWV�WR�VHUYLQJ�SULVRQHUV�E\�MRXUQDOLVWV�VHHNLQJ�WR
LQYHVWLJDWH�ZKHWKHU�WKH�SULVRQHUV�KDG��DV�WKH\�FODLPHG��EHHQ�ZURQJO\�FRQYLFWHG��VDYH�RQ
WHUPV�ZKLFK�SUHFOXGHG�WKH�MRXUQDOLVWV�IURP�PDNLQJ�SURIHVVLRQDO�XVH�RI�WKH�PDWHULDO
REWDLQHG�GXULQJ�VXFK�YLVLWV��7KH�+RXVH�FRQVLGHUHG�ZKHWKHU�WKH�+RPH�6HFUHWDU\
V�HYLGHQFH
VKRZHG�D�SUHVVLQJ�QHHG�IRU�D�PHDVXUH�ZKLFK�UHVWULFWHG�SULVRQHUV
�DWWHPSWV�WR�JDLQ�DFFHVV
WR�MXVWLFH��DQG�IRXQG�QRQH��7KH�PRUH�VXEVWDQWLDO�WKH�LQWHUIHUHQFH�ZLWK�IXQGDPHQWDO�ULJKWV�
WKH�PRUH�WKH�FRXUW�ZRXOG�UHTXLUH�E\�ZD\�RI�MXVWLILFDWLRQ�EHIRUH�LW�FRXOG�EH�VDWLVILHG�WKDW�WKH
LQWHUIHUHQFH�ZDV�UHDVRQDEOH�LQ�D�SXEOLF�ODZ�VHQVH��,Q�WKLV�DV�LQ�RWKHU�FDVHV�WKHUH�ZDV
DSSOLHG�WKH�SULQFLSOH�VXFFLQFWO\�VWDWHG�E\�/RUG�%URZQH�:LONLQVRQ�LQ�5�Y�6HFUHWDU\�RI�6WDWH
IRU�WKH�+RPH�'HSDUWPHQW��([�S�3LHUVRQ�>����@�$&����������

�)URP�WKHVH�DXWKRULWLHV�,�WKLQN�WKH�IROORZLQJ
SURSRVLWLRQ�LV�HVWDEOLVKHG��$�SRZHU�FRQIHUUHG�E\
3DUOLDPHQW�LQ�JHQHUDO�WHUPV�LV�QRW�WR�EH�WDNHQ�WR
DXWKRULVH�WKH�GRLQJ�RI�DFWV�E\�WKH�GRQHH�RI�WKH
SRZHU�ZKLFK�DGYHUVHO\�DIIHFW�WKH�OHJDO�ULJKWV�RI�WKH
FLWL]HQ�RU�WKH�EDVLF�SULQFLSOHV�RQ�ZKLFK�WKH�ODZ�RI
WKH�8QLWHG�.LQJGRP�LV�EDVHG�XQOHVV�WKH�VWDWXWH
FRQIHUULQJ�WKH�SRZHU�PDNHV�LW�FOHDU�WKDW�VXFK�ZDV
WKH�LQWHQWLRQ�RI�3DUOLDPHQW��

7KH�DUJXPHQW

��������7KH�DPELW�RI�WKH�SUHVHQW�DUJXPHQW�LV�YHU\�QDUURZ��,Q�WKH�IDFH�RI�D�FRPSHOOLQJ
VWDWHPHQW�E\�0U�1DUH\��WKH�'LUHFWRU�*HQHUDO�RI�+0�3ULVRQ�6HUYLFH��0U�'DO\�DFFHSWV�WKH
QHHG�IRU�UDQGRP�VHDUFKHV�RI�SULVRQHUV
�FHOOV�IRU�WKH�SXUSRVH�RI�VHFXULW\��SUHYHQWLQJ�FULPH
DQG�PDLQWDLQLQJ�RUGHU�DQG�GLVFLSOLQH��+H�DFFHSWV�WKDW�VXFK�VHDUFKHV�PD\�SURSHUO\�EH
FDUULHG�RXW�LQ�WKH�DEVHQFH�RI�WKH�UHVLGHQW�SULVRQHU��+H�DFFHSWV�WKH�QHHG�IRU�SULVRQ�RIILFHUV
WR�H[DPLQH�OHJDO�FRUUHVSRQGHQFH�KHOG�E\�SULVRQHUV�LQ�WKHLU�FHOOV�WR�PDNH�VXUH�WKDW�LW�LV
ERQD�ILGH�OHJDO�FRUUHVSRQGHQFH�DQG�WKDW�VXFK�FRUUHVSRQGHQFH�LV�QRW�XVHG�DV�D�FRQYHQLHQW
KLGLQJ�SODFH�WR�VHFUHWH�GUXJV�RU�LOOLFLW�PDWHULDOV�RI�DQ\�NLQG��RU�WR�NHHS�HVFDSH�SODQV�RU�DQ\
UHFRUGV�RI�LOOHJDO�DFWLYLW\��7KXV�KH�GRHV�QRW�FODLP�WKDW�SULYLOHJHG�OHJDO�FRUUHVSRQGHQFH�LV
LPPXQH�IURP�DOO�H[DPLQDWLRQ��+H�FRQWHQGV�RQO\�WKDW�VXFK�H[DPLQDWLRQ�VKRXOG�RUGLQDULO\
WDNH�SODFH�LQ�WKH�SUHVHQFH�RI�WKH�SULVRQHU�ZKRVH�FRUUHVSRQGHQFH�LW�LV�



��������7KH�+RPH�6HFUHWDU\�IRU�KLV�SDUW�DFFHSWV�WKDW�SULVRQ�RIILFHUV�PD\�QRW�UHDG�D
SULVRQHU
V�SULYLOHJHG�OHJDO�FRUUHVSRQGHQFH�GXULQJ�D�FHOO�VHDUFK�FDUULHG�RXW�LQ�WKH�DEVHQFH�RI
WKH�SULVRQHU��%XW�KH�UHOLHV�RQ�WKH�VWDWHPHQW�RI�0U�1DUH\��ZKR�UHJDUGV�WKH�ULJKW�WR�H[DPLQH
VXFK�FRUUHVSRQGHQFH�DV�QHFHVVDU\�DQG�UHJDUGV�WKH�DEVHQFH�RI�WKH�SULVRQHU�GXULQJ�WKH
H[DPLQDWLRQ�DV�D�QHFHVVDU\�IHDWXUH�RI�WKH�SROLF\��0U�1DUH\�VWDWHV�

�7KH�DLP�RI�WKH�VHDUFK�SURFHGXUH�LV�WR�SUHYHQW�WKH
FRQFHDOPHQW�RI�PDWHULDO�OLNHO\�WR�HQGDQJHU�SULVRQ
VHFXULW\��RU�WKH�VDIHW\�RI�RWKHUV�RU�ZKLFK�ZRXOG
FRQWULEXWH�WR�FULPLQDO�DFWLYLW\�ZLWKLQ�WKH�SULVRQ�
7KHVH�VHDUFKHV�PXVW�EH�FDUULHG�RXW�LQ�WKH�DEVHQFH
RI�WKH�SULVRQHU�LQ�RUGHU�WR�GLVFRXUDJH�SULVRQHUV
IURP�XVLQJ�LQWLPLGDWRU\�RU�FRQGLWLRQLQJ�WDFWLFV�WR
SUHYHQW�RIILFHUV�FDUU\LQJ�RXW�D�IXOO�VHDUFK�RI
SRVVHVVLRQV��%\�
FRQGLWLRQLQJ�WDFWLFV
�,�PHDQ�DFWLRQ
E\�ZKLFK�SULVRQHUV�VHHN�WR�LQIOXHQFH�WKH�IXWXUH
EHKDYLRXU�RI�SULVRQ�RIILFHUV��)RU�H[DPSOH��D
SULVRQHU�PLJKW�FUHDWH�D�VFHQH�ZKHQHYHU�D
SDUWLFXODU�LWHP�ZDV�VHDUFKHG��LQWHQGLQJ�WR�FDXVH
SULVRQ�RIILFHUV�QRW�WR�VHDUFK�LW�LQ�IXWXUH�RQ�WKH
JURXQG�WKDW�VHDUFKLQJ�LW�ZDV�PRUH�WURXEOH�WKDQ�LW
ZDV�ZRUWK��7KH�SROLF\�DOVR�SUHYHQWV�SULVRQHUV�IURP
EHFRPLQJ�IDPLOLDU�ZLWK�VHDUFKLQJ�WHFKQLTXHV
JHQHUDOO\�DQG�WKRVH�RI�LQGLYLGXDO�RIILFHUV��

0U�1DUH\�JRHV�RQ�WR�VWDWH�WKDW�DOWHUQDWLYH�SURFHGXUHV�KDYH�EHHQ�FRQVLGHUHG�ZLWKLQ�WKH
SULVRQ�VHUYLFH�DQG�UHMHFWHG�DQG�VWDWHV�

�7KH�GLIILFXOW\�LV�WKDW�WKH�SULVRQHU
V�SUHVHQFH�ZRXOG
FRPSURPLVH�WKH�SROLF\
V�DLPV�RI�SUHYHQWLQJ
SULVRQHUV�IURP�LQWLPLGDWLQJ�RU�FRQGLWLRQLQJ�RIILFHUV
DQG�IURP�JDLQLQJ�IDPLOLDULW\�ZLWK�JHQHUDO�DQG
LQGLYLGXDO�VHDUFK�WHFKQLTXHV��

+H�JRHV�RQ�WR�VD\�

�7KH�UHVSRQGHQW�>6HFUHWDU\�RI�6WDWH@��WKH�3ULVRQ
6HUYLFH�DQG�LWV�VWDII��DUH�PLQGIXO�WKDW�WKH



GLVWLQFWLRQ�EHWZHHQ�WKH�H[DPLQDWLRQ�RI�OHJDO
GRFXPHQWV�WR�FRQILUP�WKDW�WKH\�DUH�ERQD�ILGH�DQG
GR�QRW�FRQFHDO�DQ\WKLQJ�LOOLFLW�DQG�WKH�UHDGLQJ�RI
OHJDO�GRFXPHQWV��ZKLFK�FXUUHQW�LQVWUXFWLRQV
H[SUHVVO\�SUHFOXGH�RWKHU�WKDQ�E\�DXWKRULW\�RI�D
JRYHUQRU�DFWLQJ�RQ�UHFHLYHG�LQWHOOLJHQFH���LV�D�ILQH
RQH��+RZHYHU��DQ\WKLQJ�RI�DQ�LOOLFLW�QDWXUH�VXFK�DV
UHFRUGV�RI�NH\�FRGHV�RU�GUXJ�GHDOLQJ�FDQ�ZLWK�HDVH
EH�GLVJXLVHG�DV�EULHI�QRWDWLRQV�RQ�ZKDW�LQ�HYHU\
RWKHU�UHVSHFW�LV�D�OHJLWLPDWH�OHJDO�GRFXPHQW��,W�LV
WKH�FRQVLGHUHG�RSLQLRQ�RI�WKH�UHVSRQGHQW��RI�WKH
3ULVRQ�6HUYLFH�JHQHUDOO\��DQG�P\�RZQ�YLHZ��WKDW
WKH�XQUHOLDELOLW\�RI�FXUUHQW�LQWHOOLJHQFH�V\VWHPV�LQ
SULVRQV�PDNHV�LW�XQDYRLGDEOH�WKDW�ZH�PDLQWDLQ�WKH
FXUUHQW�SRVLWLRQ�LQ�DQ�HIIRUW�WR�GHWHU�FRQFHDOPHQWV
RI�WKLV�QDWXUH�DQG�WKH�UHVXOWDQW�WKUHDW�WR�VHFXULW\
DQG�JRRG�RUGHU�DQG�GLVFLSOLQH��

$�UHFRUG�RI�LOOLFLW�SURSHUW\�IRXQG�GXULQJ�FHOO�VHDUFKHV�\HDU�E\�\HDU�VLQFH�������DSSHQGHG�WR
0U�1DUH\
V�VWDWHPHQW��VKRZV�WKDW�WKH�QXPEHU�RI�ILQGV�SHU�\HDU�KDV�YHU\�JUHDWO\�LQFUHDVHG
VLQFH�������DOWKRXJK�WKH�QXPEHU�RI�LWHPV�ZKLFK�FRXOG�EH�FRQFHDOHG�LQ�OHJDO
FRUUHVSRQGHQFH�LV�UHODWLYHO\�YHU\�VPDOO�

��������,W�LV�QHFHVVDU\��ILUVW��WR�DVN�ZKHWKHU�WKH�SROLF\�LQIULQJHV�LQ�D�VLJQLILFDQW�ZD\�0U
'DO\
V�FRPPRQ�ODZ�ULJKW�WKDW�WKH�FRQILGHQWLDOLW\�RI�SULYLOHJHG�OHJDO�FRUUHVSRQGHQFH�EH
PDLQWDLQHG��+H�VXEPLWV�WKDW�LW�GRHV�IRU�WZR�UHODWHG�UHDVRQV��ILUVW��EHFDXVH�NQRZOHGJH�WKDW
VXFK�FRUUHVSRQGHQFH�PD\�EH�ORRNHG�DW�E\�SULVRQ�RIILFHUV�LQ�WKH�DEVHQFH�RI�WKH�SULVRQHU
LQKLELWV�WKH�SULVRQHU
V�ZLOOLQJQHVV�WR�FRPPXQLFDWH�ZLWK�KLV�OHJDO�DGYLVHU�LQ�WHUPV�RI
XQUHVHUYHG�FDQGRXU��DQG�VHFRQGO\��EHFDXVH�WKHUH�PXVW�EH�D�ULVN��LI�WKH�SULVRQHU�LV�QRW
SUHVHQW��WKDW�WKH�RIILFHUV�ZLOO�VWUD\�EH\RQG�WKHLU�OLPLWHG�UROH�LQ�H[DPLQLQJ�OHJDO
FRUUHVSRQGHQFH��SDUWLFXODUO\�LI��IRU�LQVWDQFH��WKH\�VHH�VRPH�QDPH�RU�UHIHUHQFH�IDPLOLDU�WR
WKHP��DV�ZRXOG�EH�WKH�FDVH�LI�WKH�SULVRQHU�ZHUH�EULQJLQJ�RU�FRQWHPSODWLQJ�EULQJLQJ
SURFHHGLQJV�DJDLQVW�RIILFHUV�LQ�WKH�SULVRQ��)RU�WKH�+RPH�6HFUHWDU\�LW�LV�DUJXHG�WKDW�WKH
SROLF\�LQYROYHV�QR�LQIULQJHPHQW�RI�D�SULVRQHU
V�FRPPRQ�ODZ�ULJKW�VLQFH�KLV�SULYLOHJHG
FRUUHVSRQGHQFH�LV�QRW�UHDG�LQ�KLV�DEVHQFH�EXW�RQO\�H[DPLQHG�

��������,�KDYH�QR�GRXEW�WKDW�WKH�SROLF\�LQIULQJHV�0U�'DO\
V�FRPPRQ�ODZ�ULJKW�WR�OHJDO
SURIHVVLRQDO�SULYLOHJH��7KLV�ZDV�WKH�YLHZ�RI�WZR�YHU\�H[SHULHQFHG�MXGJHV�LQ�5�Y�*RYHUQRU�RI
:KLWHPRRU�3ULVRQ��([�S�0DLQ�>����@�4%������DJDLQVW�ZKLFK�GHFLVLRQ�WKH�SUHVHQW�DSSHDO�LV
HIIHFWLYHO\�EURXJKW��$W�S�����.HQQHG\�/-�VDLG�

�,Q�P\�MXGJPHQW�OHJDO�SURIHVVLRQDO�SULYLOHJH�GRHV
DWWDFK�WR�FRUUHVSRQGHQFH�ZLWK�OHJDO�DGYLVHUV�ZKLFK



LV�VWRUHG�E\�D�SULVRQHU�LQ�KLV�FHOO��DQG�DFFRUGLQJO\
VXFK�FRUUHVSRQGHQFH�LV�WR�EH�SURWHFWHG�IURP�DQ\
XQQHFHVVDU\�LQWHUIHUHQFH�E\�SULVRQ�VWDII��(YHQ�LI
WKH�FRUUHVSRQGHQFH�LV�RQO\�LQVSHFWHG�WR�VHH�WKDW�LW
LV�ZKDW�LW�SXUSRUWV�WR�EH�WKDW�LV�OLNHO\�WR�LPSDLU�WKH
IUHH�IORZ�RI�FRPPXQLFDWLRQ�EHWZHHQ�D�FRQYLFWHG�RU
UHPDQG�SULVRQHU�RQ�WKH�RQH�KDQG�DQG�KLV�OHJDO
DGYLVHU�RQ�WKH�RWKHU��DQG�WKHUHIRUH�LW�FRQVWLWXWHV
DQ�LPSDLUPHQW�RI�WKH�SULYLOHJH��

-XGJH�/-�ZDV�RI�WKH�VDPH�RSLQLRQ��$W�S������KH�VDLG�

�3ULVRQHUV�ZKRVH�FHOOV�DUH�VHDUFKHG�LQ�WKHLU
DEVHQFH�ZLOO�ILQG�LW�GLIILFXOW�WR�EHOLHYH�WKDW�WKHLU
FRUUHVSRQGHQFH�KDV�EHHQ�VHDUFKHG�EXW�QRW�UHDG�
7KH�JRYHUQRU
V�RUGHU�ZLOO�VRPHWLPHV�EH�GLVREH\HG�
$FFRUGLQJO\�,�DP�SUHSDUHG�WR�DFFHSW�WKH�SRWHQWLDO

FKLOOLQJ�HIIHFW
�RI�VXFK�VHDUFKHV��

,Q�DQ�LPSHUIHFW�ZRUOG�WKHUH�ZLOO�QHFHVVDULO\�EH�RFFDVLRQV�ZKHQ�SULVRQ�RIILFHUV�ZLOO�GR�PRUH
WKDQ�PHUHO\�H[DPLQH�SULVRQHUV
�OHJDO�GRFXPHQWV��DQG�DSSUHKHQVLRQ�WKDW�WKH\�PD\�GR�VR�LV
ERXQG�WR�LQKLELW�D�SULVRQHU
V�ZLOOLQJQHVV�WR�FRPPXQLFDWH�IUHHO\�ZLWK�KLV�OHJDO�DGYLVHU�

��������7KH�QH[W�TXHVWLRQ�LV�ZKHWKHU�WKHUH�FDQ�EH�DQ\�JURXQG�IRU�LQIULQJLQJ�LQ�DQ\�ZD\�D
SULVRQHU
V�ULJKW�WR�PDLQWDLQ�WKH�FRQILGHQWLDOLW\�RI�KLV�SULYLOHJHG�OHJDO�FRUUHVSRQGHQFH�
3ODLQO\�WKHUH�FDQ��6RPH�H[DPLQDWLRQ�PD\�ZHOO�EH�QHFHVVDU\�WR�HVWDEOLVK�WKDW�SULYLOHJHG
OHJDO�FRUUHVSRQGHQFH�LV�ZKDW�LW�DSSHDUV�WR�EH�DQG�LV�QRW�D�KLGLQJ�SODFH�IRU�LOOLFLW�PDWHULDOV
RU�LQIRUPDWLRQ�SUHMXGLFLDO�WR�VHFXULW\�RU�JRRG�RUGHU�

��������,W�LV�WKHQ�QHFHVVDU\�WR�DVN�ZKHWKHU��WR�WKH�H[WHQW�WKDW�LW�LQIULQJHV�D�SULVRQHU
V
FRPPRQ�ODZ�ULJKW�WR�SULYLOHJH��WKH�SROLF\�FDQ�EH�MXVWLILHG�DV�D�QHFHVVDU\�DQG�SURSHU
UHVSRQVH�WR�WKH�DFNQRZOHGJHG�QHHG�WR�PDLQWDLQ�VHFXULW\��RUGHU�DQG�GLVFLSOLQH�LQ�SULVRQV
DQG�WR�SUHYHQW�FULPH��0U�'DO\
V�FKDOOHQJH�DW�WKLV�SRLQW�LV�GLUHFWHG�WR�WKH�EODQNHW�QDWXUH�RI
WKH�SROLF\��DSSOLFDEOH�DV�LW�LV�WR�DOO�SULVRQHUV�RI�ZKDWHYHU�FDWHJRU\�LQ�DOO�FORVHG�SULVRQV�LQ
(QJODQG�DQG�:DOHV��LUUHVSHFWLYH�RI�D�SULVRQHU
V�SDVW�RU�SUHVHQW�FRQGXFW�DQG�RI�DQ\
RSHUDWLRQDO�HPHUJHQF\�RU�XUJHQW�LQWHOOLJHQFH��7KH�+RPH�6HFUHWDU\
V�MXVWLILFDWLRQ�UHVWV
ILUPO\�RQ�WKH�SRLQWV�DOUHDG\�PHQWLRQHG��WKH�ULVN�RI�LQWLPLGDWLRQ��WKH�ULVN�WKDW�VWDII�PD\�EH
FRQGLWLRQHG�E\�SULVRQHUV�WR�UHOD[�VHFXULW\�DQG�WKH�GDQJHU�RI�GLVFORVLQJ�VHDUFKLQJ�PHWKRGV�

��������,Q�FRQVLGHULQJ�WKHVH�MXVWLILFDWLRQV��EDVHG�DV�WKH\�DUH�RQ�WKH�H[WHQVLYH�H[SHULHQFH�RI
WKH�SULVRQ�VHUYLFH��LW�PXVW�EH�UHFRJQLVHG�WKDW�WKH�SULVRQ�SRSXODWLRQ�LQFOXGHV�D�FRUH�RI
GDQJHURXV��GLVUXSWLYH�DQG�PDQLSXODWLYH�SULVRQHUV��KRVWLOH�WR�DXWKRULW\�DQG�UHDG\�WR�H[SORLW
IRU�WKHLU�RZQ�DGYDQWDJH�DQ\�FRQFHVVLRQ�JUDQWHG�WR�WKHP��$Q\�VHDUFK�SROLF\�PXVW
DFFRPPRGDWH�WKLV�LQHVFDSDEOH�IDFW��,�FDQQRW�KRZHYHU�DFFHSW�WKDW�WKH�UHDVRQV�SXW�IRUZDUG
MXVWLI\�WKH�SROLF\�LQ�LWV�SUHVHQW�EODQNHW�IRUP��$Q\�SULVRQHU�ZKR�DWWHPSWV�WR�LQWLPLGDWH�RU
GLVUXSW�D�VHDUFK�RI�KLV�FHOO��RU�ZKRVH�SDVW�FRQGXFW�VKRZV�WKDW�KH�LV�OLNHO\�WR�GR�VR��PD\



SURSHUO\�EH�H[FOXGHG�HYHQ�ZKLOH�KLV�SULYLOHJHG�FRUUHVSRQGHQFH�LV�H[DPLQHG�VR�DV�WR�HQVXUH
WKH�HIILFDF\�RI�WKH�VHDUFK��EXW�QR�MXVWLILFDWLRQ�LV�VKRZQ�IRU�URXWLQHO\�H[FOXGLQJ�DOO�SULVRQHUV�
ZKHWKHU�LQWLPLGDWRU\�RU�GLVUXSWLYH�RU�QRW��ZKLOH�WKDW�SDUW�RI�WKH�VHDUFK�LV�FRQGXFWHG��6DYH
LQ�WKH�H[WUDRUGLQDU\�FRQGLWLRQV�SUHYDLOLQJ�DW�:KLWHPRRU�EHIRUH�6HSWHPEHU�������LW�LV�KDUG
WR�UHJDUG�WKH�FRQGLWLRQLQJ�RI�VWDII�DV�D�SUREOHP�ZKLFK�FRXOG�QRW�EH�PHW�E\�HPSOR\LQJ
GHGLFDWHG�VHDUFK�WHDPV��,W�LV�QRW�VXJJHVWHG�WKDW�SULVRQ�RIILFHUV�ZKHQ�H[DPLQLQJ�OHJDO
FRUUHVSRQGHQFH�HPSOR\�DQ\�VRSKLVWLFDWHG�WHFKQLTXH�ZKLFK�ZRXOG�EH�UHYHDOHG�WR�WKH
SULVRQHU�LI�KH�ZHUH�SUHVHQW��DOWKRXJK�KH�PLJKW�QR�GRXEW�EH�HQFRXUDJHG�WR�VHFUHWH�LOOLFLW
PDWHULDOV�DPRQJ�KLV�OHJDO�SDSHUV�LI�WKH�H[DPLQDWLRQ�ZHUH�REYLRXVO\�YHU\�FXUVRU\��7KH
SROLF\�FDQQRW�LQ�P\�RSLQLRQ�EH�MXVWLILHG�LQ�LWV�SUHVHQW�EODQNHW�IRUP��7KH�LQIULQJHPHQW�RI
SULVRQHUV
�ULJKWV�WR�PDLQWDLQ�WKH�FRQILGHQWLDOLW\�RI�WKHLU�SULYLOHJHG�OHJDO�FRUUHVSRQGHQFH�LV
JUHDWHU�WKDQ�LV�VKRZQ�WR�EH�QHFHVVDU\�WR�VHUYH�WKH�OHJLWLPDWH�SXEOLF�REMHFWLYHV�DOUHDG\
LGHQWLILHG��,�DFFHSW�0U�'DO\
V�VXEPLVVLRQ�RQ�WKLV�SRLQW�

��������,�DP�IRUWLILHG�LQ�UHDFKLQJ�WKLV�YLHZ�E\�IRXU�FRQVLGHUDWLRQV��DOO�RI�VRPH�LPSRUWDQFH�LQ
P\�RSLQLRQ�

����)ROORZLQJ�D�FRPSODLQW�WR�KLP�DERXW�WKH�SROLF\�E\�D�SULVRQHU�RWKHU�WKDQ�0U�'DO\�LQ
1RYHPEHU�������WKH�3ULVRQV�2PEXGVPDQ�FDUULHG�RXW�D�IXOO�LQTXLU\�DQG�UHSRUWHG�LQ
1RYHPEHU�������,Q�KLV�UHSRUW�WKH�2PEXGVPDQ�VDLG�

�,�HQWLUHO\�VXSSRUW�WKH�PDLQ�WKUXVW�RI�:RRGFRFN
V
UHFRPPHQGDWLRQV�UHJDUGLQJ�FHOO�VHDUFKLQJ��,W�LV
DSSDUHQW�WKDW�SULVRQHU�LQWLPLGDWLRQ�ZDV�SUHFOXGLQJ
WKH�HIIHFWLYH�VHDUFKLQJ�RI�SULVRQHU�DFFRPPRGDWLRQ
LQ�PDQ\�HVWDEOLVKPHQWV��DQG�WKDW�WKLV�VHDUFKLQJ�
ZKLFK�LV�HVVHQWLDO�IRU�WKH�VDIHW\�DQG�VHFXULW\�RI
ERWK�VWDII�DQG�SULVRQHUV��LV�FDUULHG�RXW�IDU�PRUH
HIIHFWLYHO\�ZKHQ�WKH�SULVRQHU�LV�DEVHQW��7KLV
SURFHGXUH�KDV�DOVR�EHHQ�DVVLVWHG�E\�WKH
LQWURGXFWLRQ�RI�WKH�YROXPHWULF�FRQWURO�RI�SULVRQHUV

LQ�SRVVHVVLRQ�SURSHUW\��+RZHYHU��WKH�OHJDO�SULYLOHJH
ZKLFK�PXVW�SURWHFW�WKH�FRQILGHQWLDOLW\�RI
FRUUHVSRQGHQFH�EHWZHHQ�D�VROLFLWRU�DQG�KLV�FOLHQW�LV
WRR�LPSRUWDQW�WR�EH�VDFULILFHG�IRU�WKH�VDNH�RI
H[SHGLHQF\��ZKLOVW�LW�ZRXOG�XQGRXEWHGO\�EH�HDVLHU
IRU�VWDII�WR�VHDUFK�D�SULVRQHU
V�OHJDO�GRFXPHQWV�LQ
KLV�DEVHQFH��WKLV�DOORZV�OHJDO�SULYLOHJH�WR�EH
FRPSURPLVHG�WR�DQ�XQDFFHSWDEOH�GHJUHH�

�,W�LV�FOHDU�WKDW��LQ�FRPSODLQLQJ�DERXW�WKH�3ULVRQ
6HUYLFH
V�FHOO�VHDUFKLQJ�SROLF\��>WKH�SULVRQHU@�KDV



UDLVHG�D�PDWWHU�ZKLFK�KDV�IDU�UHDFKLQJ
FRQVHTXHQFHV��,�EHOLHYH�WKDW�KLV�FRPSODLQW�LV�D
YDOLG�RQH�DQG�WKDW��LQ�VHDUFKLQJ�SULVRQHUV
�OHJDO
SDSHUV�LQ�WKHLU�DEVHQFH��WKH�3ULVRQ�6HUYLFH�LV
FRPSURPLVLQJ�WKH�OHJDO�SULYLOHJH�ZKLFK�HQVXUHV
WKDW�FRUUHVSRQGHQFH�EHWZHHQ�D�VROLFLWRU�DQG�KLV
FOLHQW�ZLOO�UHPDLQ�FRQILGHQWLDO��,�WKHUHIRUH�XSKROG
>WKH�SULVRQHU
V@�FRPSODLQW��6HFXULW\�*URXS�KDV
SUHYLRXVO\�GUDIWHG�D�UHYLVHG�YHUVLRQ�RI�VHFWLRQ�����
RI�WKH�6HFXULW\�0DQXDO��7KLV�UHYLVHG�YHUVLRQ�DOORZV
WKH�SULVRQHU�WR�UHPDLQ�LQ�WKH�FHOO�ZKLOH�KLV�OHJDO
GRFXPHQWV�DUH�EHLQJ�VHDUFKHG��DIWHU�ZKLFK�WKH
GRFXPHQWV�DUH�VHDOHG�LQ�D�ER[�RU�EDJ��WKXV
DYRLGLQJ�DQ\�SRVVLEOH�FRPSURPLVH�RI�OHJDO
SULYLOHJH��,�FRQVLGHU�WKDW�WKH�6HFXULW\�0DQXDO
VKRXOG�EH�DPHQGHG�WR�LQFRUSRUDWH�WKLV�UHYLVHG
PHWKRG�RI�FHOO�VHDUFKLQJ��

����7KH�2PEXGVPDQ
V�LQYHVWLJDWLRQV�UHYHDOHG�WKDW��IROORZLQJ�D�FRPSODLQW�E\�D�SULVRQHU
FRQILQHG�LQ�+03�)XOO�6XWWRQ��D�SURFHGXUH�KDG�EHHQ�GHYHORSHG�LQ�WKDW�SULVRQ�WR�PHHW�WKH
ZLVKHV�RI�SULVRQHUV�ZKR�REMHFWHG�WR�WKH�VHDUFKLQJ�RI�WKHLU�OHJDO�GRFXPHQWV�LQ�WKHLU
DEVHQFH��7KH�SURFHGXUH�ZDV�WKDW

�LI�WKH�SULVRQHU�REMHFWV�WR�KLV�OHJDO�GRFXPHQWV
EHLQJ�VHDUFKHG�LQ�KLV�DEVHQFH�'67�>GHGLFDWHG
VHDUFK�WHDP@�VWDII�SODFH�WKH�GRFXPHQWV�LQ�D�EDJ�
VHDO�WKH�EDJ�XVLQJ�D�QXPEHUHG�UHFHSWLRQ�VHDO�DQG
JLYH�WKH�SULVRQHU�D�FRS\�RI�WKH�VHDO�QXPEHU��7KH
EDJ�LV�OHIW�LQ�WKH�SULVRQHU
V�FHOO�ZKLOH�WKH�VHDUFK�LV
EHLQJ�FDUULHG�RXW��:KHQ�WKH�SULVRQHU�UHWXUQV��KH
FKHFNV�WKH�VHDO�RQ�WKH�EDJ�WR�HQVXUH�WKDW�LW�KDV
QRW�EHHQ�WDPSHUHG�ZLWK�DQG�WKH�GRFXPHQWV�DUH
VHDUFKHG�LQ�KLV�SUHVHQFH��

,W�GRHV�QRW�DSSHDU�WKDW�WKLV�SURFHGXUH�JDYH�ULVH�WR�GLIILFXOW\�LQ�SUDFWLFH�

����7KH�FXUUHQW�VWDQGLQJ�RUGHU�FRYHULQJ�FHOO�VHDUFKHV�LQ�6FRWODQG�SURYLGHV�WKDW



�:KHQ�D�FHOO�LV�VHDUFKHG��WKLV�VKRXOG�EH�GRQH�E\�DW
OHDVW�WZR�RIILFHUV��LQ�WKH�SULVRQHU
V�SUHVHQFH��

,W�LV�SRLQWHG�RXW�WKDW�WKH�SULVRQ�SRSXODWLRQ�LQ�6FRWODQG�LV�VPDOO�FRPSDUHG�ZLWK�WKDW�RI
(QJODQG�DQG�:DOHV��WKHUH�DUH�YHU\�IHZ�KLJK�ULVN�SULVRQHUV�DQG�HVFDSH�LV�UDUH��1R�GRXEW�WKH
SUREOHP�RI�FRQWURO�LV�OHVV�DFXWH�LQ�6FRWODQG�WKDQ�LQ�(QJODQG�DQG�:DOHV��%XW�WKH�6FRWWLVK
H[SHULHQFH�GRHV�VXJJHVW�WKDW�D�SROLF\�ZKLFK�JHQHUDOO\�SHUPLWV�D�SULVRQHU�WR�EH�SUHVHQW
GXULQJ�WKH�H[DPLQDWLRQ�RI�KLV�SULYLOHJHG�OHJDO�FRUUHVSRQGHQFH��XQOHVV�WKHUH�DUH��RU�DUH
UHDVRQDEO\�EHOLHYHG�WR�EH��JRRG�UHDVRQV�IRU�H[FOXGLQJ�KLP��LV�QRW�XQZRUNDEOH�LQ�SUDFWLFH�

����:KLOH�FHOO�VHDUFKHV�LQ�UHFHQW�\HDUV�KDYH�OHG�WR�WKH�ILQGLQJ�RI�YHU\�PDQ\�PRUH�LWHPV�RI
LOOLFLW�SURSHUW\�WKDQ�LQ�HDUOLHU�\HDUV��RQO\�WZR�VXFK�LWHPV�KDYH�EHHQ�LGHQWLILHG�DV�KDYLQJ
EHHQ�IRXQG�DPRQJ�OHJDO�GRFXPHQWV�DQG�WKH�JUHDW�PDMRULW\�RI�LWHPV�IRXQG�FRXOG�QRW�KDYH
EHHQ�FRQFHDOHG�LQ�WKDW�ZD\��,W�GRHV�QRW�DSSHDU�WKDW�OHJDO�ILOHV�RU�EXQGOHV�KDYH�EHHQ
UHJDUGHG�E\�SULVRQHUV�DV�D�KLJKO\�IDYRXUHG�KLGLQJ�SODFH�IRU�PDWHULDOV�WKH\�DUH�QRW
SHUPLWWHG�WR�KROG�

�
�FRQWLQXH

$�=�LQGH[
*ORVVDU\
&RQWDFW�XV
)UHHGRP�RI�,QIRUPDWLRQ
-REV
8VLQJ�WKLV�ZHEVLWH
&RS\ULJKW
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+RPH�'HSDUWPHQW��([�3DUWH
'DO\

�EDFN�WR�SUHFHGLQJ�WH[W�

��������,Q�([�S�0DLQ�>����@�4%�����DQG�DJDLQ�LQ�WKH�SUHVHQW�FDVH��WKH�&RXUW�RI�$SSHDO�KHOG
WKDW�WKH�SROLF\�UHSUHVHQWHG�WKH�PLQLPXP�LQWUXVLRQ�LQWR�WKH�ULJKWV�RI�SULVRQHUV�FRQVLVWHQW
ZLWK�WKH�QHHG�WR�PDLQWDLQ�VHFXULW\��RUGHU�DQG�GLVFLSOLQH�LQ�SULVRQV��7KDW�LV�D�FRQFOXVLRQ
ZKLFK�,�UHVSHFW�EXW�FDQQRW�VKDUH��,Q�P\�RSLQLRQ�WKH�SROLF\�SURYLGHV�IRU�D�GHJUHH�RI
LQWUXVLRQ�LQWR�WKH�SULYLOHJHG�OHJDO�FRUUHVSRQGHQFH�RI�SULVRQHUV�ZKLFK�LV�JUHDWHU�WKDQ�LV
MXVWLILHG�E\�WKH�REMHFWLYHV�WKH�SROLF\�LV�LQWHQGHG�WR�VHUYH��DQG�VR�YLRODWHV�WKH�FRPPRQ�ODZ
ULJKWV�RI�SULVRQHUV��6HFWLRQ�������RI�WKH������$FW�GRHV�QRW�DXWKRULVH�VXFK�H[FHVVLYH
LQWUXVLRQ��DQG�WKH�+RPH�6HFUHWDU\�DFFRUGLQJO\�KDG�QR�SRZHU�WR�OD\�GRZQ�RU�LPSOHPHQW�WKH
SROLF\�LQ�LWV�SUHVHQW�IRUP��,�ZRXOG�DFFRUGLQJO\�GHFODUH�SDUDJUDSKV�������WR�������RI�WKH
6HFXULW\�0DQXDO�WR�EH�XQODZIXO�DQG�YRLG�LQ�VR�IDU�DV�WKH\�SURYLGH�WKDW�SULVRQHUV�PXVW
DOZD\V�EH�DEVHQW�ZKHQ�SULYLOHJHG�OHJDO�FRUUHVSRQGHQFH�KHOG�E\�WKHP�LQ�WKHLU�FHOOV�LV
H[DPLQHG�E\�SULVRQ�RIILFHUV�

��������$OWKRXJK��LQ�UHVSRQVH�WR�D�UHTXHVW�E\�WKH�+RXVH�GXULQJ�DUJXPHQW��FRXQVHO�IRU�0U
'DO\�SURIIHUHG�D�GUDIW�UXOH�ZKLFK�PLJKW�EH�DGRSWHG�WR�JRYHUQ�WKH�VHDUFKLQJ�RI�SULYLOHJHG
OHJDO�FRUUHVSRQGHQFH��LW�ZRXOG�EH�LQDSSURSULDWH�IRU�WKH�+RXVH�WR�DWWHPSW�WR�IRUPXODWH�RU
DSSURYH�WKH�WHUPV�RI�VXFK�D�UXOH��ZKLFK�ZRXOG�FDOO�IRU�FDUHIXO�FRQVLGHUDWLRQ�DQG
FRQVXOWDWLRQ�EHIRUH�LW�ZDV�ILQDOLVHG��,W�LV�HQRXJK�WR�LQGLFDWH�WKDW�DQ\�UXOH�VKRXOG�SURYLGH�IRU
D�JHQHUDO�ULJKW�IRU�SULVRQHUV�WR�EH�SUHVHQW�ZKHQ�SULYLOHJHG�OHJDO�FRUUHVSRQGHQFH�LV
H[DPLQHG��DQG�LQ�SUDFWLFH�WKLV�ZLOO�SUREDEO\�PHDQ�DQ\�OHJDO�GRFXPHQWDWLRQ�WR�DYRLG�WLPH�
ZDVWLQJ�GHEDWH�DERXW�ZKLFK�GRFXPHQWV�DUH�SULYLOHJHG�DQG�ZKLFK�DUH�QRW��%XW�WKH�UXOH�PXVW
SURYLGH�IRU�WKH�H[FOXVLRQ�RI�WKH�SULVRQHU�ZKLOH�WKH�H[DPLQDWLRQ�WDNHV�SODFH�LI�WKHUH�LV�RU�LV
UHDVRQDEO\�EHOLHYHG�WR�EH�JRRG�FDXVH�IRU�H[FOXGLQJ�KLP�WR�VDIHJXDUG�WKH�HIILFDF\�RI�WKH
VHDUFK��DQG�WKH�UXOH�PXVW�SHUPLW�WKH�SULVRQ�DXWKRULWLHV�WR�UHVSRQG�WR�VXGGHQ�RSHUDWLRQDO
HPHUJHQFLHV�RU�XUJHQW�LQWHOOLJHQFH�

��������,�KDYH�UHDFKHG�WKH�FRQFOXVLRQV�VR�IDU�H[SUHVVHG�RQ�DQ�RUWKRGR[�DSSOLFDWLRQ�RI
FRPPRQ�ODZ�SULQFLSOHV�GHULYHG�IURP�WKH�DXWKRULWLHV�DQG�DQ�RUWKRGR[�GRPHVWLF�DSSURDFK�WR
MXGLFLDO�UHYLHZ��%XW�WKH�VDPH�UHVXOW�LV�DFKLHYHG�E\�UHOLDQFH�RQ�WKH�(XURSHDQ�&RQYHQWLRQ�
$UWLFOH�����JLYHV�0U�'DO\�D�ULJKW�WR�UHVSHFW�IRU�KLV�FRUUHVSRQGHQFH��:KLOH�LQWHUIHUHQFH�ZLWK
WKDW�ULJKW�E\�D�SXEOLF�DXWKRULW\�PD\�EH�SHUPLWWHG�LI�LQ�DFFRUGDQFH�ZLWK�WKH�ODZ�DQG
QHFHVVDU\�LQ�D�GHPRFUDWLF�VRFLHW\�LQ�WKH�LQWHUHVWV�RI�QDWLRQDO�VHFXULW\��SXEOLF�VDIHW\��WKH
SUHYHQWLRQ�RI�GLVRUGHU�RU�FULPH�RU�IRU�SURWHFWLRQ�RI�WKH�ULJKWV�DQG�IUHHGRPV�RI�RWKHUV��WKH
SROLF\�LQWHUIHUHV�ZLWK�0U�'DO\
V�H[HUFLVH�RI�KLV�ULJKW�XQGHU�DUWLFOH�����WR�DQ�H[WHQW�PXFK
JUHDWHU�WKDQ�QHFHVVLW\�UHTXLUHV��,Q�WKLV�LQVWDQFH��WKHUHIRUH��WKH�FRPPRQ�ODZ�DQG�WKH
FRQYHQWLRQ�\LHOG�WKH�VDPH�UHVXOW��%XW�WKLV�QHHG�QRW�DOZD\V�EH�VR��,Q�6PLWK�DQG�*UDG\�Y
8QLWHG�.LQJGRP�����������(+55������WKH�(XURSHDQ�&RXUW�KHOG�WKDW�WKH�RUWKRGR[�GRPHVWLF
DSSURDFK�RI�WKH�(QJOLVK�FRXUWV�KDG�QRW�JLYHQ�WKH�DSSOLFDQWV�DQ�HIIHFWLYH�UHPHG\�IRU�WKH
EUHDFK�RI�WKHLU�ULJKWV�XQGHU�DUWLFOH���RI�WKH�FRQYHQWLRQ�EHFDXVH�WKH�WKUHVKROG�RI�UHYLHZ�KDG
EHHQ�VHW�WRR�KLJK��1RZ��IROORZLQJ�WKH�LQFRUSRUDWLRQ�RI�WKH�FRQYHQWLRQ�E\�WKH�+XPDQ�5LJKWV
$FW������DQG�WKH�EULQJLQJ�RI�WKDW�$FW�IXOO\�LQWR�IRUFH��GRPHVWLF�FRXUWV�PXVW�WKHPVHOYHV
IRUP�D�MXGJPHQW�ZKHWKHU�D�FRQYHQWLRQ�ULJKW�KDV�EHHQ�EUHDFKHG��FRQGXFWLQJ�VXFK�LQTXLU\
DV�LV�QHFHVVDU\�WR�IRUP�WKDW�MXGJPHQW��DQG��VR�IDU�DV�SHUPLVVLEOH�XQGHU�WKH�$FW��JUDQW�DQ
HIIHFWLYH�UHPHG\��2Q�WKLV�DVSHFW�RI�WKH�FDVH��,�DJUHH�ZLWK�DQG�DGRSW�WKH�REVHUYDWLRQV�RI
P\�QREOH�DQG�OHDUQHG�IULHQG�/RUG�6WH\Q�ZKLFK�,�KDYH�KDG�WKH�RSSRUWXQLW\�RI�UHDGLQJ�LQ
GUDIW�
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0\�/RUGV�

��������,�DP�LQ�FRPSOHWH�DJUHHPHQW�ZLWK�WKH�UHDVRQV�JLYHQ�E\�/RUG�%LQJKDP�RI�&RUQKLOO�LQ
KLV�VSHHFK��)RU�WKH�UHDVRQV�KH�JLYHV�,�ZRXOG�DOVR�DOORZ�WKH�DSSHDO��([FHSW�RQ�RQH�QDUURZ
EXW�LPSRUWDQW�SRLQW�,�KDYH�QRWKLQJ�WR�DGG�

��������7KHUH�ZDV�ZULWWHQ�DQG�RUDO�DUJXPHQW�RQ�WKH�TXHVWLRQ�ZKHWKHU�FHUWDLQ�REVHUYDWLRQV
RI�/RUG�3KLOOLSV�RI�:RUWK�0DWUDYHUV�05�LQ�5��0DKPRRG��Y�6HFUHWDU\�RI�6WDWH�IRU�WKH�+RPH
'HSDUWPHQW�>����@���:/5�����ZHUH�FRUUHFW��7KH�FRQWH[W�ZDV�DQ�LPPLJUDWLRQ�FDVH
LQYROYLQJ�D�GHFLVLRQ�RI�WKH�6HFUHWDU\�RI�6WDWH�PDGH�EHIRUH�WKH�+XPDQ�5LJKWV�$FW�����
FDPH�LQWR�HIIHFW��7KH�0DVWHU�RI�WKH�5ROOV�QHYHUWKHOHVV�DSSURDFKHG�WKH�FDVH�DV�LI�WKH�$FW
KDG�EHHQ�LQ�IRUFH�ZKHQ�WKH�6HFUHWDU\�RI�6WDWH�UHDFKHG�KLV�GHFLVLRQ��+H�H[SODLQHG�WKH�QHZ
DSSURDFK�WR�EH�DGRSWHG��7KH�0DVWHU�RI�WKH�5ROOV�FRQFOXGHG��DW�S������SDUD����

�:KHQ�DQ[LRXVO\�VFUXWLQLVLQJ�DQ�H[HFXWLYH�GHFLVLRQ�WKDW
LQWHUIHUHV�ZLWK�KXPDQ�ULJKWV��WKH�FRXUW�ZLOO�DVN�WKH�TXHVWLRQ�
DSSO\LQJ�DQ�REMHFWLYH�WHVW��ZKHWKHU�WKH�GHFLVLRQ�PDNHU�FRXOG
UHDVRQDEO\�KDYH�FRQFOXGHG�WKDW�WKH�LQWHUIHUHQFH�ZDV�QHFHVVDU\
WR�DFKLHYH�RQH�RU�PRUH�RI�WKH�OHJLWLPDWH�DLPV�UHFRJQLVHG�E\�WKH
&RQYHQWLRQ��:KHQ�FRQVLGHULQJ�WKH�WHVW�RI�QHFHVVLW\�LQ�WKH
UHOHYDQW�FRQWH[W��WKH�FRXUW�PXVW�WDNH�LQWR�DFFRXQW�WKH�(XURSHDQ
MXULVSUXGHQFH�LQ�DFFRUGDQFH�ZLWK�VHFWLRQ���RI�WKH������$FW��

7KHVH�REVHUYDWLRQV�KDYH�EHHQ�IROORZHG�E\�WKH�&RXUW�RI�$SSHDO�LQ�5�Y�6HFUHWDU\�RI�6WDWH�IRU
WKH�+RPH�'HSDUWPHQW��([�S�,VLNR��XQUHSRUWHG������'HFHPEHU������DQG�E\�7KRPDV�-�LQ�5
Y�6HFUHWDU\�RI�6WDWH�IRU�WKH�+RPH�'HSDUWPHQW��([�S�6DPDURR��XQUHSRUWHG������'HFHPEHU
�����

��������7KH�H[SODQDWLRQ�RI�WKH�0DVWHU�RI�WKH�5ROOV�LQ�WKH�ILUVW�VHQWHQFH�RI�WKH�FLWHG�SDVVDJH
UHTXLUHV�FODULILFDWLRQ��,W�LV�FRXFKHG�LQ�ODQJXDJH�UHPLQLVFHQW�RI�WKH�WUDGLWLRQDO�:HGQHVEXU\
JURXQG�RI�UHYLHZ��$VVRFLDWHG�3URYLQFLDO�3LFWXUH�+RXVHV�/WG�Y�:HGQHVEXU\�&RUSRUDWLRQ
>����@���.%�������DQG�LQ�SDUWLFXODU�WKH�DGDSWDWLRQ�RI�WKDW�WHVW�LQ�WHUPV�RI�KHLJKWHQHG
VFUXWLQ\�LQ�FDVHV�LQYROYLQJ�IXQGDPHQWDO�ULJKWV�DV�IRUPXODWHG�LQ�5�Y�0LQLVWU\�RI�'HIHQFH��([
S�6PLWK�>����@�4%���������(�*�SHU�6LU�7KRPDV�%LQJKDP�05��7KHUH�LV�D�PDWHULDO
GLIIHUHQFH�EHWZHHQ�WKH�:HGQHVEXU\�DQG�6PLWK�JURXQGV�RI�UHYLHZ�DQG�WKH�DSSURDFK�RI
SURSRUWLRQDOLW\�DSSOLFDEOH�LQ�UHVSHFW�RI�UHYLHZ�ZKHUH�FRQYHQWLRQ�ULJKWV�DUH�DW�VWDNH�

��������7KH�FRQWRXUV�RI�WKH�SULQFLSOH�RI�SURSRUWLRQDOLW\�DUH�IDPLOLDU��,Q�GH�)UHLWDV�Y
3HUPDQHQW�6HFUHWDU\�RI�0LQLVWU\�RI�$JULFXOWXUH��)LVKHULHV��/DQGV�DQG�+RXVLQJ�>����@���$&
���WKH�3ULY\�&RXQFLO�DGRSWHG�D�WKUHH�VWDJH�WHVW��/RUG�&O\GH�REVHUYHG��DW�S�����WKDW�LQ
GHWHUPLQLQJ�ZKHWKHU�D�OLPLWDWLRQ��E\�DQ�DFW��UXOH�RU�GHFLVLRQ��LV�DUELWUDU\�RU�H[FHVVLYH�WKH
FRXUW�VKRXOG�DVN�LWVHOI�

�ZKHWKHU���L��WKH�OHJLVODWLYH�REMHFWLYH�LV�VXIÀFLHQWO\�LPSRUWDQW�WR
MXVWLI\�OLPLWLQJ�D�IXQGDPHQWDO�ULJKW���LL��WKH�PHDVXUHV�GHVLJQHG
WR�PHHW�WKH�OHJLVODWLYH�REMHFWLYH�DUH�UDWLRQDOO\�FRQQHFWHG�WR�LW�



DQG��LLL��WKH�PHDQV�XVHG�WR�LPSDLU�WKH�ULJKW�RU�IUHHGRP�DUH�QR
PRUH�WKDQ�LV�QHFHVVDU\�WR�DFFRPSOLVK�WKH�REMHFWLYH��

&OHDUO\��WKHVH�FULWHULD�DUH�PRUH�SUHFLVH�DQG�PRUH�VRSKLVWLFDWHG�WKDQ�WKH�WUDGLWLRQDO�JURXQGV
RI�UHYLHZ��:KDW�LV�WKH�GLIIHUHQFH�IRU�WKH�GLVSRVDO�RI�FRQFUHWH�FDVHV"�$FDGHPLF�SXEOLF
ODZ\HUV�KDYH�LQ�UHPDUNDEO\�VLPLODU�WHUPV�HOXFLGDWHG�WKH�GLIIHUHQFH�EHWZHHQ�WKH�WUDGLWLRQDO
JURXQGV�RI�UHYLHZ�DQG�WKH�SURSRUWLRQDOLW\�DSSURDFK��VHH�3URIHVVRU�-HIIUH\�-RZHOO�4&�
�%H\RQG�WKH�5XOH�RI�/DZ��7RZDUGV�&RQVWLWXWLRQDO�-XGLFLDO�5HYLHZ��>����@�3/������&UDLJ�
$GPLQLVWUDWLYH�/DZ���WK�HG������������������3URIHVVRU�'DYLG�)HOGPDQ���3URSRUWLRQDOLW\
DQG�WKH�+XPDQ�5LJKWV�$FW��������HVVD\�LQ�7KH�3ULQFLSOH�RI�3URSRUWLRQDOLW\�LQ�WKH�/DZV�RI
(XURSH���������SS����������HW�VHT��7KH�VWDUWLQJ�SRLQW�LV�WKDW�WKHUH�LV�DQ�RYHUODS�EHWZHHQ
WKH�WUDGLWLRQDO�JURXQGV�RI�UHYLHZ�DQG�WKH�DSSURDFK�RI�SURSRUWLRQDOLW\��0RVW�FDVHV�ZRXOG�EH
GHFLGHG�LQ�WKH�VDPH�ZD\�ZKLFKHYHU�DSSURDFK�LV�DGRSWHG��%XW�WKH�LQWHQVLW\�RI�UHYLHZ�LV
VRPHZKDW�JUHDWHU�XQGHU�WKH�SURSRUWLRQDOLW\�DSSURDFK��0DNLQJ�GXH�DOORZDQFH�IRU�LPSRUWDQW
VWUXFWXUDO�GLIIHUHQFHV�EHWZHHQ�YDULRXV�FRQYHQWLRQ�ULJKWV��ZKLFK�,�GR�QRW�SURSRVH�WR
GLVFXVV��D�IHZ�JHQHUDOLVDWLRQV�DUH�SHUKDSV�SHUPLVVLEOH��,�ZRXOG�PHQWLRQ�WKUHH�FRQFUHWH
GLIIHUHQFHV�ZLWKRXW�VXJJHVWLQJ�WKDW�P\�VWDWHPHQW�LV�H[KDXVWLYH��)LUVW��WKH�GRFWULQH�RI
SURSRUWLRQDOLW\�PD\�UHTXLUH�WKH�UHYLHZLQJ�FRXUW�WR�DVVHVV�WKH�EDODQFH�ZKLFK�WKH�GHFLVLRQ
PDNHU�KDV�VWUXFN��QRW�PHUHO\�ZKHWKHU�LW�LV�ZLWKLQ�WKH�UDQJH�RI�UDWLRQDO�RU�UHDVRQDEOH
GHFLVLRQV��6HFRQGO\��WKH�SURSRUWLRQDOLW\�WHVW�PD\�JR�IXUWKHU�WKDQ�WKH�WUDGLWLRQDO�JURXQGV�RI
UHYLHZ�LQDVPXFK�DV�LW�PD\�UHTXLUH�DWWHQWLRQ�WR�EH�GLUHFWHG�WR�WKH�UHODWLYH�ZHLJKW�DFFRUGHG
WR�LQWHUHVWV�DQG�FRQVLGHUDWLRQV��7KLUGO\��HYHQ�WKH�KHLJKWHQHG�VFUXWLQ\�WHVW�GHYHORSHG�LQ�5�Y
0LQLVWU\�RI�'HIHQFH��([�S�6PLWK�>����@�4%����������LV�QRW�QHFHVVDULO\�DSSURSULDWH�WR�WKH
SURWHFWLRQ�RI�KXPDQ�ULJKWV��,W�ZLOO�EH�UHFDOOHG�WKDW�LQ�6PLWK�WKH�&RXUW�RI�$SSHDO�UHOXFWDQWO\
IHOW�FRPSHOOHG�WR�UHMHFW�D�OLPLWDWLRQ�RQ�KRPRVH[XDOV�LQ�WKH�DUP\��7KH�FKDOOHQJH�EDVHG�RQ
DUWLFOH���RI�WKH�&RQYHQWLRQ�IRU�WKH�3URWHFWLRQ�RI�+XPDQ�5LJKWV�DQG�)XQGDPHQWDO�)UHHGRPV
�WKH�ULJKW�WR�UHVSHFW�IRU�SULYDWH�DQG�IDPLO\�OLIH��IRXQGHUHG�RQ�WKH�WKUHVKROG�UHTXLUHG�HYHQ
E\�WKH�DQ[LRXV�VFUXWLQ\�WHVW��7KH�(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV�FDPH�WR�WKH�RSSRVLWH
FRQFOXVLRQ��6PLWK�DQG�*UDG\�Y�8QLWHG�.LQJGRP�����������(+55������7KH�FRXUW�FRQFOXGHG�
DW�S������SDUD�����

�WKH�WKUHVKROG�DW�ZKLFK�WKH�+LJK�&RXUW�DQG�WKH�&RXUW�RI�$SSHDO
FRXOG�ÀQG�WKH�0LQLVWU\�RI�'HIHQFH�SROLF\�LUUDWLRQDO�ZDV�SODFHG
VR�KLJK�WKDW�LW�HIIHFWLYHO\�H[FOXGHG�DQ\�FRQVLGHUDWLRQ�E\�WKH
GRPHVWLF�FRXUWV�RI�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�LQWHUIHUHQFH�ZLWK
WKH�DSSOLFDQWV
�ULJKWV�DQVZHUHG�D�SUHVVLQJ�VRFLDO�QHHG�RU�ZDV
SURSRUWLRQDWH�WR�WKH�QDWLRQDO�VHFXULW\�DQG�SXEOLF�RUGHU�DLPV
SXUVXHG��SULQFLSOHV�ZKLFK�OLH�DW�WKH�KHDUW�RI�WKH�FRXUW
V�DQDO\VLV
RI�FRPSODLQWV�XQGHU�DUWLFOH���RI�WKH�&RQYHQWLRQ��

,Q�RWKHU�ZRUGV��WKH�LQWHQVLW\�RI�WKH�UHYLHZ��LQ�VLPLODU�FDVHV��LV�JXDUDQWHHG�E\�WKH�WZLQ
UHTXLUHPHQWV�WKDW�WKH�OLPLWDWLRQ�RI�WKH�ULJKW�ZDV�QHFHVVDU\�LQ�D�GHPRFUDWLF�VRFLHW\��LQ�WKH
VHQVH�RI�PHHWLQJ�D�SUHVVLQJ�VRFLDO�QHHG��DQG�WKH�TXHVWLRQ�ZKHWKHU�WKH�LQWHUIHUHQFH�ZDV
UHDOO\�SURSRUWLRQDWH�WR�WKH�OHJLWLPDWH�DLP�EHLQJ�SXUVXHG�

��������7KH�GLIIHUHQFHV�LQ�DSSURDFK�EHWZHHQ�WKH�WUDGLWLRQDO�JURXQGV�RI�UHYLHZ�DQG�WKH
SURSRUWLRQDOLW\�DSSURDFK�PD\�WKHUHIRUH�VRPHWLPHV�\LHOG�GLIIHUHQW�UHVXOWV��,W�LV�WKHUHIRUH
LPSRUWDQW�WKDW�FDVHV�LQYROYLQJ�FRQYHQWLRQ�ULJKWV�PXVW�EH�DQDO\VHG�LQ�WKH�FRUUHFW�ZD\��7KLV
GRHV�QRW�PHDQ�WKDW�WKHUH�KDV�EHHQ�D�VKLIW�WR�PHULWV�UHYLHZ��2Q�WKH�FRQWUDU\��DV�3URIHVVRU
-RZHOO�>����@�3/����������KDV�SRLQWHG�RXW�WKH�UHVSHFWLYH�UROHV�RI�MXGJHV�DQG



DGPLQLVWUDWRUV�DUH�IXQGDPHQWDOO\�GLVWLQFW�DQG�ZLOO�UHPDLQ�VR��7R�WKLV�H[WHQW�WKH�JHQHUDO
WHQRU�RI�WKH�REVHUYDWLRQV�LQ�0DKPRRG�>����@���:/5�����DUH�FRUUHFW��$QG�/DZV�/-�ULJKWO\
HPSKDVLVHG�LQ�0DKPRRG��DW�S������SDUD������WKDW�WKH�LQWHQVLW\�RI�UHYLHZ�LQ�D�SXEOLF�ODZ
FDVH�ZLOO�GHSHQG�RQ�WKH�VXEMHFW�PDWWHU�LQ�KDQG���7KDW�LV�VR�HYHQ�LQ�FDVHV�LQYROYLQJ
&RQYHQWLRQ�ULJKWV��,Q�ODZ�FRQWH[W�LV�HYHU\WKLQJ�
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��������+DYLQJ�KDG�WKH�DGYDQWDJH�RI�UHDGLQJ�LQ�GUDIW�WKH�VSHHFKHV�RI�P\�QREOH�DQG�OHDUQHG
IULHQGV��/RUG�%LQJKDP�RI�&RUQKLOO�DQG�/RUG�6WH\Q��,�DP�LQ�IXOO�DJUHHPHQW�ZLWK�WKHP��,�DGG
VRPH�EULHI�REVHUYDWLRQV�RQ�WZR�PDWWHUV��OHVV�WR�VXSSOHPHQW�ZKDW�WKH\�KDYH�VDLG�WKDQ�WR
XQGHUOLQH�LWV�LPSRUWDQFH�

��������)LUVW��ZKLOH�WKLV�FDVH�KDV�DULVHQ�LQ�D�MXULVGLFWLRQ�ZKHUH�WKH�(XURSHDQ�&RQYHQWLRQ�IRU
WKH�3URWHFWLRQ�RI�+XPDQ�5LJKWV�DQG�)XQGDPHQWDO�)UHHGRPV�DSSOLHV��DQG�ZKLOH�WKH�FDVH�LV
RQH�LQ�ZKLFK�WKH�&RQYHQWLRQ�DQG�WKH�FRPPRQ�ODZ�SURGXFH�WKH�VDPH�UHVXOW��LW�LV�RI�JUHDW
LPSRUWDQFH��LQ�P\�RSLQLRQ��WKDW�WKH�FRPPRQ�ODZ�E\�LWVHOI�LV�EHLQJ�UHFRJQLVHG�DV�D
VXIILFLHQW�VRXUFH�RI�WKH�IXQGDPHQWDO�ULJKW�WR�FRQILGHQWLDO�FRPPXQLFDWLRQ�ZLWK�D�OHJDO
DGYLVHU�IRU�WKH�SXUSRVH�RI�REWDLQLQJ�OHJDO�DGYLFH��7KXV�WKH�GHFLVLRQ�PD\�SURYH�WR�EH�LQ
SRLQW�LQ�FRPPRQ�ODZ�MXULVGLFWLRQV�QRW�DIIHFWHG�E\�WKH�&RQYHQWLRQ��5LJKWV�VLPLODU�WR�WKRVH�LQ
WKH�&RQYHQWLRQ�DUH�RI�FRXUVH�WR�EH�IRXQG�LQ�FRQVWLWXWLRQDO�GRFXPHQWV�DQG�RWKHU�IRUPDO
DIILUPDWLRQV�RI�ULJKWV�HOVHZKHUH��7KH�WUXWK�LV��,�WKLQN��WKDW�VRPH�ULJKWV�DUH�LQKHUHQW�DQG
IXQGDPHQWDO�WR�GHPRFUDWLF�FLYLOLVHG�VRFLHW\��&RQYHQWLRQV��FRQVWLWXWLRQV��ELOOV�RI�ULJKWV�DQG
WKH�OLNH�UHVSRQG�E\�UHFRJQLVLQJ�UDWKHU�WKDQ�FUHDWLQJ�WKHP�

��������7R�HVVD\�DQ\�OLVW�RI�WKHVH�IXQGDPHQWDO��SHUKDSV�XOWLPDWHO\�XQLYHUVDO��ULJKWV�LV�IDU
EH\RQG�DQ\WKLQJ�UHTXLUHG�IRU�WKH�SXUSRVH�RI�GHFLGLQJ�WKH�SUHVHQW�FDVH��,W�LV�HQRXJK�WR
WDNH�WKH�WKUHH�LGHQWLILHG�E\�/RUG�%LQJKDP��LQ�KLV�ZRUGV��DFFHVV�WR�D�FRXUW��DFFHVV�WR�OHJDO
DGYLFH��DQG�WKH�ULJKW�WR�FRPPXQLFDWH�FRQILGHQWLDOO\�ZLWK�D�OHJDO�DGYLVHU�XQGHU�WKH�VHDO�RI
OHJDO�SURIHVVLRQDO�SULYLOHJH��$V�KH�VD\V�DXWKRULWDWLYHO\�IURP�WKH�ZRROVDFN��VXFK�ULJKWV�PD\
EH�FXUWDLOHG�RQO\�E\�FOHDU�DQG�H[SUHVV�ZRUGV��DQG�WKHQ�RQO\�WR�WKH�H[WHQW�UHDVRQDEO\
QHFHVVDU\�WR�PHHW�WKH�HQGV�ZKLFK�MXVWLI\�WKH�FXUWDLOPHQW��7KH�SRLQW�WKDW�,�DP�HPSKDVLVLQJ
LV�WKDW�WKH�FRPPRQ�ODZ�JRHV�VR�GHHS�

��������7KH�RWKHU�PDWWHU�FRQFHUQV�GHJUHHV�RI�MXGLFLDO�UHYLHZ��/RUG�6WH\Q�LOOXPLQDWHV�WKH
GLVWLQFWLRQV�EHWZHHQ��WUDGLWLRQDO���WKDW�LV�WR�VD\�LQ�WHUPV�RI�(QJOLVK�FDVH�ODZ��:HGQHVEXU\�
VWDQGDUGV�RI�MXGLFLDO�UHYLHZ�DQG�KLJKHU�VWDQGDUGV�XQGHU�WKH�(XURSHDQ�&RQYHQWLRQ�RU�WKH
FRPPRQ�ODZ�RI�KXPDQ�ULJKWV��$V�KH�LQGLFDWHV��RIWHQ�WKH�UHVXOWV�DUH�WKH�VDPH��%XW�WKH�YLHZ
WKDW�WKH�VWDQGDUGV�DUH�VXEVWDQWLDOO\�WKH�VDPH�DSSHDUV�WR�KDYH�UHFHLYHG�LWV�TXLHWXV�LQ�6PLWK
DQG�*UDG\�Y�8QLWHG�.LQJGRP�����������(+55�����DQG�/XVWLJ�3UHDQ�DQG�%HFNHWW�Y�8QLWHG
.LQJGRP�����������(+55������$QG�,�WKLQN�WKDW�WKH�GD\�ZLOO�FRPH�ZKHQ�LW�ZLOO�EH�PRUH
ZLGHO\�UHFRJQLVHG�WKDW�$VVRFLDWHG�3URYLQFLDO�3LFWXUH�+RXVHV�/WG�Y�:HGQHVEXU\�&RUSRUDWLRQ
>����@���.%�����ZDV�DQ�XQIRUWXQDWHO\�UHWURJUHVVLYH�GHFLVLRQ�LQ�(QJOLVK�DGPLQLVWUDWLYH�ODZ�
LQVRIDU�DV�LW�VXJJHVWHG�WKDW�WKHUH�DUH�GHJUHHV�RI�XQUHDVRQDEOHQHVV�DQG�WKDW�RQO\�D�YHU\
H[WUHPH�GHJUHH�FDQ�EULQJ�DQ�DGPLQLVWUDWLYH�GHFLVLRQ�ZLWKLQ�WKH�OHJLWLPDWH�VFRSH�RI�MXGLFLDO
LQYDOLGDWLRQ��7KH�GHSWK�RI�MXGLFLDO�UHYLHZ�DQG�WKH�GHIHUHQFH�GXH�WR�DGPLQLVWUDWLYH�GLVFUHWLRQ
YDU\�ZLWK�WKH�VXEMHFW�PDWWHU��,W�PD\�ZHOO�EH��KRZHYHU��WKDW�WKH�ODZ�FDQ�QHYHU�EH�VDWLVILHG
LQ�DQ\�DGPLQLVWUDWLYH�ILHOG�PHUHO\�E\�D�ILQGLQJ�WKDW�WKH�GHFLVLRQ�XQGHU�UHYLHZ�LV�QRW
FDSULFLRXV�RU�DEVXUG�

��������,��WRR��ZRXOG�WKHUHIRUH�DOORZ�WKH�SUHVHQW�DSSHDO�
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��������,�KDYH�KDG�WKH�DGYDQWDJH�RI�UHDGLQJ�LQ�GUDIW�WKH�VSHHFKHV�RI�P\�QREOH�DQG�OHDUQHG
IULHQGV��/RUG�%LQJKDP�RI�&RUQKLOO�DQG�/RUG�6WH\Q��,�DP�LQ�IXOO�DJUHHPHQW�ZLWK�WKH�VSHHFK
RI�/RUG�%LQJKDP�RI�&RUQKLOO�DQG�IRU�WKH�UHDVRQV�ZKLFK�KH�JLYHV�,�ZRXOG�DOVR�DOORZ�WKLV
DSSHDO�

��������,�DP�DOVR�LQ�DJUHHPHQW�ZLWK�WKH�JHQHUDO�REVHUYDWLRQV�PDGH�E\�/RUG�6WH\Q�RQ�5
�0DKPRRG��Y�6HFUHWDU\�RI�6WDWH�IRU�WKH�+RPH�'HSDUWPHQW�>����@���:/5�����
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OHDUQHG�IULHQG��/RUG�%LQJKDP�RI�&RUQKLOO��,�DP�LQ�FRPSOHWH�DJUHHPHQW�ZLWK�WKH�UHDVRQV�KH
KDV�JLYHQ�IRU�DOORZLQJ�WKH�DSSHDO�
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Home Department, Ex Parte
Daly

(back to preceding text)

37. I am also in agreement with the remarks made by my noble and
learned friend, Lord Steyn about R (Mahmood) v Secretary of State
for the Home Department [2001] 1 WLR 840. I, too, would allow
the appeal
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