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Definition of a “Commercial Court”

HNSSNISNSSUIM IR UWSNSMISUIMESMIUUID MG M S M mMIMman g sy

There are various concepts of how different jurisdictions perceive a commercial court.

SUAIMANEAYSD ‘SRR pwmiigESSamm A sHSHMSimg”

* (https://dictionary.cambridge.org/fr/dictionnaire/anglais/commercial-court)

There are various concepts of how different jurisdictions perceive a commercial court.

A Commercial Court is “a court that deals with disagreements relating to business”.

(https://dictionary.cambridge.org/fr/dictionnaire/anglais/commercial-court
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Definition of:a “Commercial Court” (continued)

== =N 0
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e Jurisdictions have differing views on how commercial disputes shall be treated, and thus,
the structure and characteristics of commercial courts can differ significantly.

. HSFHIY: MNusmisThemaigsy sgmiuuidm SHsgimisss
% 29 NYSIEMNSSHIN SHGINEHHEASNUNSY

e Common Approach: the perceived complexity of commercial disputes and the need for a
differentiated procedure as well as expertise and industry knowledge.
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Types.of Commercial Courts

e NUIRS SIS

* Two different types:
o wAMAigAEIsimEs MU gsomimaigPgauis
*  Commercial Chambers within Civil Courts or autonomous Commercial Courts

e WSS Common Law

e  Common Law Jurisdictions

o (UISRIHLIRA SHTIAT: SUNMIMANEAYIIsS I2UUIESINAYWIS King’s Bench Division 1SSANMI
SOUHA S SHTUN UTSiGusSusSmMISim:i)Risopumangsgissuiames

* England and Wales: autonomous Commercial Court which forms part of the King’s Bench Division of The High Court of
England and Wales but operates solely on commercial law cases.

o WIVNZHIEIR: SUOMIMINESYONNAS (SMIYAISNIEMIBTREIURISMS SRS |HIS S1mRmi
WM) SHNUNINASMUNEAYISIERSAMIEUAISSHRS I IRUUIES TSNS UMY

* USA: federal commercial court (the United States District Court for the Southern District of New York) and multiple
Commercial Divisions within district courts of different cities that constitute state courts
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Types of Commercial Courts (continued)

. HHUT: IsgislissummMIsnUuaRUT  (IBnuiEsthigsgwissunen

AU 0HUT) UsInming
e Singapore: General Division of the Singapore High Court (which forms part of the
Supreme Court of Singapore) or State Courts.

o« {UtSiIsiam: IAMANEAEISISMMAMISONU (2. 1S Delhi, Bombay, Calcutta,
Madras S Himachal Pradesh) &SI SIS SAMSNMIMANNAYGHR
ISIHRUIS U

* India: commercial divisions in High Courts (e.g. in Delhi, Bombay, Calcutta, Madras and
Himachal Pradesh) which are considered to be the main commercial courts in the
country.
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Types of Commercial Courts (continued)

.+ WENSFNIIS Civil Law

e Civil Law Jurisdictions
o (UISRIFNHEH: (UMMANYSYISSUMISUS (“Landgericht”)
* Germany: Commercial Chambers of Regional Courts (“Landgericht”)
¢ MUPHRANS: SNMITUESTGRAISUHSIEUS SSNAITSURUUNUUIINISHSITNS Astana (AIFC) (RFNS)
* Kazakhstan: specialised inter- district economic courts, Astana International Financial Centre (AIFC) Court (Private)
¢ (UIS&ITRAE: SUNMAMIMNESYUDSIEUESSmMSIgsiNuISy
* France: Autonomous Commercial Courts located all over the country.

. Lﬁtgﬁjmg._ﬁﬁz’lhﬁjh (WENSFISSMS): SWNMIMINSSYUW ISUsISTIMUYINS Gauteng 1SS
SO A RS

* South Africa (hybrid jurisdiction): one dedicated Commercial Court under the Gauteng Division of the High Court of South
Africa.
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Jurisdiction of Commercial Courts

. WHEMIUGUmMSUS;s “MNemaigsy”

* Subject matter jurisdiction: “Commercial Dispute”

o Themnigmy MSiEMmsSISISIUN “SNMIMINNSY” MCESSWYUSWan I
* A commercial dispute, just as a concept of a “commercial court”, could have various definitions

o  TMSMONgARYUMS “ASSIGMAMNSMMNIRINIE ArmIUMmsSSAgS) MilinEsga Summ yansmngw

S8sis)s IRuummuensumsnuissimamiRg iopudimiHasSsiIsioRTiwmting SEMS
TMETS”
* A commercial dispute could “arise out of a variety of situations, from contract violations, intellectual property

infringement, or any number of other situations that result in the potential for legal action for the business clients and
parties involved.”

Bremer Whyte, “ASFINSM nﬁgﬁgﬁm 531?”

* Bremer Whyte, 'What is a Commercial Dispute?’ <https://bremerwhyte.com/news-thought-leadership/what-is-a-

INTERNAL. THs @332 rs.thcasIsTtd ksp)umey!gement and staff. It may be shared outside ADB with appropriate permission.



https://bremerwhyte.com/news-thought-leadership/what-is-a-commercial-dispute/

W SRS M ANRAY (5)
Jurisdiction of Commercial Courts (continued)

o o,

. TusizugpmusSHaihemMigsy igesgomish maigey SeSsm theAgusninEmaigsr Ths
INHBENMAUIS M&A IP SIS SHUTINITE

* The domains which are associated with a commercial dispute are the following: commerce and trade; contractual
disputes between merchants; shareholder disputes; M&A; IP; banking and finance.

¢ HISWHSMITWGEGSS IEUUMIISINSUSMNINMIUN SHUSMSEMISWGSSTEUNUUMGHUUENM
HOINSMaNN™Y

* There are certain jurisdictions where this list is exhaustive and certain jurisdictions which provide for an indicative list
of commercial disputes.

. PSS nUMATISSHuRYMNIRIFY UsSSme

* The common element is that business or trade activity is involved.

INTERNAL. This information is accessible to ADB Management and staff. It may be shared outside ADB with appropriate permission.



MW SGEFIS HMNMITNANNAY (5)

Jurisdiction of Commercial Courts (continued)

o o (=]

¢ UASSNIUYWSSISNSHUIRSUImISYSNMainil]i 4 SUMNS N SMN “CnAsSU” isisHsansu
MmN sy

* Certain legal systems have employed different ways to filter cases or to prevent a situation of a “floodgate” into
commercial courts.

o AIINSIHAMB S S/ SUEIUMISIE S ANEMAN gAY
* Introduction of a monetary threshold for commercial claims.

¢ 2NN UISHUSUNCISAMNSUSSUNSEISSIYSSS M00.000 INR ((UINM M.B00 SANIFNIYIN) U
MISTESUIMNKEIEUSNSYSS N MIMAN g sy

* India for example, has imposed a value requirement of INR 300,000 (approx. USD 3,600) on claims submitted to the
commercial court.

o UNIEFIYIROSHABAGZS (18,000 SUUFIYTS U S SMIUS N MInNNSH

* The US has a threshold of 75,000 USD for federal courts’ jurisdiction.
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Specialisation of Commercial Court Judges

¢ RIEIRIMNISIFIN - HARUGS SO

* Composition of the Bench — two approaches:
- Suw iImumsusimASgomeaSPgizuesuam: usSiSSMKA AmmidenuisiEgittiizmg
ENSUSHINSESUTUMMANS &Sy

* The first, which might seem a more conservative approach, is the use of professional judges possessing experience in
commercial matters

. HAPYEAIS IBHMESUMAMIMIINAYSTIHEISTIN: SHSSWAMNGIPY IRUMEEysMmEsmang
MY ygSUsUSY HStammsipuizsuesingl: SuSswmnoipts moeusmisisuunisanu
SYWI

* The second approach is to appoint to commercial courts both professional and lay judges who are usually businessmen
or executives. The ratio between professional and lay judges can vary from legal system to legal system.
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Procedural Framework

. FURURHAANE)H
* Case Management
o AAUERNT]HE SIS AN ENUMIIEN: W Th SIS 0N T RmaN g _AyuUs U (U SN

* (Case management is crucial for the efficient dispute resolution of commercial cases.

o g UIMUISIUTEUHSIE cvil law HSIEMUSATSPUEROMNTHSGIE Simsfhsmaigsy 1=

OMIETNISSWNSIGNUITIW gEUThesSIIS cvil lawd USThEUOMIBUEROMNTREsTusieEnis
GRS 1SS

Generally, civil law countries follow for commercial disputes the same case management proceedings that they have
already set in place for civil law disputes. Case management conferences are not always mandatory.
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Procedural Framework (continued)

o ISIEHUISIRUHSIS common law IEUSNSEESASHNISISIS: ugohsign
FIEUSHOAN T HSMIMUMIANGICIS . S0 oiRIsSIsRGssSn
HEIS U SHRIgMigT= tiSu

* In the common law countries examined here, case management conferences are in
principle mandatory as is the case in the UK and the US.
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Court Facilities

o

. BIUNAIMANNSYM A GSEISHSSAMNMOSIS SISUSWAY IBGHSIMA BN SNSRI
AINSXE:AMUUNSIHSGIEISS SH video conferencing®

* The majority of commercial courts considered have been modernised to allow for electronic trial aids and
video conferencing.

o SUNAMIMUINAYUMSIGSOUNSSYUQSNNHSGIESA uisimMInsuw SHAMISGULNU

UG UGIUS N MIMBUNSIHS SR S G

e Most commercial courts employ a system for electronic filings, remote hearings and e-access to court
decisions.
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Court Facilities (continued)

. WHSMIDWSSSHISUESESUTAMINERUISAISIMWINmMuEmITIL SHONS
UIESUTINBUISTSMmMIUIGHISUIBUBISURENISH (8. tvllIgHIYTN GIEsn
HES U [UIS Ui Hui)

* Certain jurisdictions have long emphasized technological enhancements and have created high
standard technical court facilities (eg US, UK, Singapore).

. i‘jimﬁLUIgmﬁ‘{Q‘IQ]ﬁ %G&’n E_ngmﬁ’nzm 18y GTSUI%S?’HIUJ?‘%&‘@S?%EA?%H?JUIQS
TSN IRUUTNUMD I SHIMSNNUS IS IWIRSENS SNSRI SI1808

* For other countries, such as India, increased attention to technology may have been prompted
very recently due to the COVID- 19 pandemic.
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Commercial Courts and Economic Development

. MITSSWHAMNSMAIEAY BSSSNUIMMKSMNIIEST SHAMIHSIgIY

ACIUNNUISH [NESIHUMSNUIUNUIS IR RSB IMAMITS IUNsS e
VIS UNEIERN

e Adjudicating commercial disputes is highly influential upon a country’s economy and
economic development, as well as its potential to attract foreign direct investment.

o uUMNBIMAIW  (USUSAMIHRNIFYSIHHAGUREENSEIL SIS
Ak

e All business transactions, however, may give rise to complicated disputes.
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Commercial Courts and Economic Development (continued)

)

o UASHMAMIMUNZAYUISUMGHNIAINGS 2SN SHEISUNSAN

HIGUUUTIHSIMSAWwiNAMSing  SHUIESuAYUMNHEIRIFYG  Mgiuns
MIBUSWINUEN SESAMWHGTWS N SHSSTE I pwines

* A predictable, stable and efficient commercial court system could eliminate business risks

and enhance business activity through decreasing the time and costs spent over dispute
resolution strategies and procedures.
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