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LEARNING OUTCOMES OF SESSION 7

Session Topic

* Understanding the legal concepts of ownership and allocation
of natural resources

* Understanding the shift from resource exploitation to
sustainable use of natural resources

* Understanding the role of resource-specific legislative
schemes and their relationship with other environmental laws

Teaching Methodologies
* Small-group structured discussion

* Role-play: explanation, allocation of roles & preparations ¢ °
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RELEVANT SDGs

Goal 2: End hunger, achieve food security and improved nutrition and
promote sustainable agriculture

Goal 6: Ensure availability and sustainable management of water and
sanitation for all

Goal 14: Conserve and sustainably use the oceans, seas and marine
resources for sustainable development

Goal 15: Protect, restore and promote sustainable use of terrestrial
ecosystems, sustainably manage forests, combat desertification, and halt
and reverse land degradation and biodiversity loss

ALSO:

— Target 12.2: By 2030, achieve the sustainable management and
efficient use of natural resources.

(from Goal 12: Responsible consumption and production) > ‘g




INTRODUCTION TO NATURAL RESOURCES LAW

NATURAL RESOURCES
LAW AND PoLICY

SECOND EDITION

JAMES RASBAND
JAMES SALZMAN
MARK SQUILLACE

FOUNDATION Press

Natural resources law is
often taught as a separate
and distinct subject from
environmental law

It can also be taught
through more specific
courses (e.g., land
management law, water
resources law, forestry law
mining law, oil and gas law,

fisheries law, etc.) o o
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INTRODUCTION TO NATURAL RESOURCES LAW

In teaching this aspect of environmental law, it is important
for students to learn how this large group of laws governs the
management and conservation of natural resources from an
environmental perspective (rather than a commercial
perspective);

TTT participants may want to consider the possibility that
aspects of natural resources law can be incorporated within
their own environmental law course




THE SCOPE OF NATURAL RESOURCES LAWS

 Most countries have developed specific laws providing for the
grant of rights to own, use or extract various types of natural
resources, in particular:

Land

Water

Forests

Minerals

Petroleum (oil and gas — including, recently, “unconventional” gas)
Fisheries

In addition, specific laws governing land management/
land degradation have also been widely adopted (reflegte
N7

at the international level in the UN Convention to Comtﬁ
Desertification



THE LEGAL BASIS OF NATURAL RESOURCES LAWS

* The legal basis for the operation of most natural resources laws is that the
“dominant” title (or, in other words, the ownership) of such resources
belongs to the government;

* The relevant level of government that enjoys this title can vary from one
country to another:

— In countries with a federal constitutional system (e.g., USA, Canada and
Australia) it is often the state/provincial governments that own natural
resources such as land, forests and minerals, whilst the national (federal)
governments own offshore resources (oil and gas/fisheries);

— In countries with a unitary constitutional system, either national or regional
governments may own natural resources, depending upon their constitutional
arrangements.

— Note also the varied recognition of indigenous land and other resources rlgh S:,

where colonisation has occurred in the past 3? ‘
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THE PURPOSE OF NATURAL RESOURCES LAWS

Surely we have a responsibility
to leave for future generations
a planet that is healthy and

habitable by

“.‘ all species
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N Sir David Attenborough
|
philharding.net/quotes-corner/

The original purpose of natural
resources laws in most countries was
to provide for an ordered process for
the allocation of rights to natural
resources (resource “tenures”) so as
to avoid conflicts between competing
interests;

However, modern versions of these
laws that have been developed over
the last 30-40 years include
provisions that require the
administering authorities to consider
the environmental impacts of
resource utilization activities when_,
granting rights to natural resourcgs
(cf., “sustainable use”). f(
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THE MODERN PURPOSE OF NATURAL RESOURCES
LAWS

* To ensure the balancing of the perceived benefits arising from

the utilization of particular types of natural resources with the
need to avoid significant environmental impacts;

In addition, to ensure that renewable resources such as
water, fisheries, wildlife and forests are “sustainably” used or
managed so as to avoid over-extraction or excessive
depletion;

This balancing process generally does not result in refusals to
grant rights to natural resources but rather in the imposition
of environmental safeguards through conditions attached to
the relevant grant of rights (tenure) ""/? .f{%
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REGULATORY MECHANISMS UNDER NATURAL RESOURCES LAWS

PUBLIC NOTICE FOR MINING LEASE

,AND ENVIRONMENTAL AUTHORITY (MINING LEASE) * The principal mechanism for the allocation of rights

Environmental Protection Act 1934 - Section 152

T e i e e om0t o to utilize natural resources is the grant of various
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Bt e I R forms of resource “tenure”(i.e., a legal entitlement

Lot 501 on 5P 202709 Lands Lesse, Moad
Tre a ocmed at a0 West, North Waeat of Greenvale.

e e oo e e e to use a particular resource);
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e TR——— e Tenures may range from a full transfer of ownership
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of the relevant natural resource from the

- government to other parties (e.g., for land, timber
e or minerals/gas) to more limited forms of tenure -
2 such as leases, licences or permits (e.g., to take
water; to use land for particular purposes such as

. T the grazing of sheep or cattle; or to operate as a
= S commercial fisher);

* There may also be a requirement to make payments
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MANAGEMENT MECHANISMS UNDER NATURAL RESOURCES LAWS

* |tis common for natural resources laws in
many countries now to require resource
management plans to be developed

* Purpose of these plans: to provide policy
MURRAY-DARLING AN . . . . g q
BASIN PLAN . guidance to administering authorities with
' respect to their decisions on the allocation of
tenure rights (e.g., water allocation plans,
fisheries management plans and forests
management plans)

* Plans provide a mechanism for pursuing the
objective of achieving the sustainable use of
BurmceAnic ourcH aiER SCERSEREE natural resources, but their adoption and

PLAN OF ACTION JUNE 2018

A G implementation can be contentious (e.g., re
water allocation)
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INTEGRATED NATURAL RESOURCES MANAGEMENT

There is a general trend towards providing for
integrated natural resources management in
order to better coordinate the operation of
previously separate and distinct natural resources
management laws;

In particular, laws have been adopted in a growing
number of countries to enable the coordinated
management of land and water resources within a
particular region, such as a river basin;

These laws may be accompanied by administrative
arrangements for the establishment of regional
natural resources management authorities to
develop resource management plans and
administer the granting of resources tenures
within the region

INTEGRATED RIVER
BASIN PLANNING

Replicable Model based on the Pamba River Basin Pilot Project
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LAWS TO PROTECT

 Land degradation is a serious problem in
LAND AS A many countries, carrying with it a huge
RESOURCE economic cost in terms of reduced

agricultural production for food

\
°

2018 study estimates global economy will
lose USS23 trillion by 2050 through land
degradation (see
https://www.unccd.int/actions/Idn-target-
setting-programme/ldn-country-profiles )

e see also 2015 Status of the World’s Soils
Report (available at

http://www.fao.org/documents/card/en/c/c
6814873-efc3-41db-b7d3-2081a10ede50/ )
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https://www.unccd.int/actions/ldn-target-setting-programme/ldn-country-profiles
http://www.fao.org/documents/card/en/c/c6814873-efc3-41db-b7d3-2081a10ede50/

LAWS TO PROTECT LAND AS A RESOURCE

* Land degradation is a serious problem in many countries, carrying with it a
huge economic cost in terms of reduced agricultural production for food

* 2018 study estimates global economy will lose USS23 trillion by 2050
through land degradation (see https://www.unccd.int/actions/ldn-target-
setting-programme/ldn-country-profiles )

 see also 2015 Status of the World’s Soils Report (see

* In many countries, additional laws have been adopted to provide
specifically for the protection of the land resource, for example:

— Soil conservation legislation to protect land from degradation through poor
agricultural practices;

— Laws to prevent excessive clearance of natural vegetation by farmers;

(o
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— Special legislation to enable the control of “invasive” species of plants ar@f
animals; and -
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— Laws to provide for the clean-up of soils and groundwater affected by OWpg et


https://www.unccd.int/actions/ldn-target-setting-programme/ldn-country-profiles

LAWS TO PROTECT LAND AS A RESOURCE

* Large areas in India suffer from
various types and degrees of soil
erosion:

— Around 93 Mha land is affected due to
water erosion and 11 Mha due to wind
erosion.

— About 6.74 Mha is under salt affected soils
and

— 4.36 Mha forest area is under accelerated
erosion due to shifting cultivation.

SORRY STATE

Land degraded by water erosion

State TGA* Area%
Uttar Pradesh 2,38,566 54
Madhya Pradesh 3,08,641 44
Karmataka 1,91,791 41
Jharkhand 79,714 40
Andhra Pradesh 2,75,045 32
Meghalaya 22,429 31
Assam 78,438 30
Maharashtra 3,07,713 29
Sowrce National bu reaw of soll survey and Land use Planning (ICAR)
*Totalgeographical area inkllome tre square

e  “One third of the land area of Sri
Lanka faces soil erosion”

Statement by Mr. Patchi Champka Ranawake,
Sri Lanka Minister of Power and Energy, 27
July 2015.

% 3. Main issues and threats
- e Soil degradation
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LAWS TO PROTECT LAND AS A RESOURCE

In many countries, additional laws have
been adopted to provide specifically for
the protection of the land resource, for
example:

Soil conservation legislation to
protect land from degradation
through poor agricultural practices;

Laws to prevent excessive clearance
of natural vegetation by farmers;

Legislation to enable the control of
“invasive” species of plants and
animals; and

Laws to provide for the clean-up of
soils and groundwater affected by
chemical contamination (see role-
play exercise)

International Environmental
Law Research Centre

The Rajasthan Soil and Water Conservation
Act, 1964

Thie documentis avalabie at idrcorgloontent/e8406.pdf

For further information, visit www.idrc.arg

Note: This chaument i put online by he Inomational Ervdronmantal Law Ras canch
Certre (ELRC) te information puposes. This documant is not an dfdal verdan of
the it and &6 swch & only provided as @ source of information B intenes tad
readers. IELRC makes no dam as © the accuracy of the taxt reprodcad which
shodd undir nO crcumatances be doemed to constiute the official version of the
cocument
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TRANSBOUNDARY RESOURCE MANAGEMENT ISSUES

Transboundary conflicts may arise in relation to natural resource
management, especially where river systems extend across multiple
jurisdictions

India shares a number of transboundary rivers with countries like Pakistan,
China, Nepal, Bhutan and Bangladesh.

India has water-sharing treaties with these countries but conflicts have not
been resolved due to several gaps and omissions in the clauses of the
treaties.

Almost all the bilateral water treaties between India and other countries
were signed during 1960s and 70s. They did not foresee the emergence of
water scarcity challenges in the light of climate change and more variable
rainfall patterns.

 RCADg,,

See “Water Sharing: India’s Interstate and Transboundary Dynamics”, 3,)‘. 5;&
http://offprint.in/en/articles/water-sharing-india-s-inter-state-and-
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http://offprint.in/en/articles/water-sharing-india-s-inter-state-and-transboundary-dynamics

TRANSBOUNDARY RESOURCE MANAGEMENT ISSUES

* Trans-boundary pollution impacts may also arise from resource extraction
or other development activities, for example:

Air pollution from the ongoing burning of forests in Indonesia

Marine pollution and damage to fisheries from oil well spill
accidents (e.g., the Montara oil spill in the Timor Sea in 2009) ;

Contested access to marine fisheries (see India-Sri Lanka fisheries
dispute - case study in Session 13)

Sethusamundram canal project (- case study in Session 13
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RELATIONSHIP BETWEEN NATURAL RESOURCES LAWS
& OTHER TYPES OF ENVIRONMENTAL LAWS

Other types of environmental laws may be applicable to
projects that involve the use of natural resources, for
example:

— Spatial planning and environmental impact assessment procedures in
relation to new resources projects, e.g., mining or forestry; or

— Environmental protection (pollution control) measures in relation to
new mining, oil and gas projects;
However, natural resources laws often exclude the application
of other environmental laws to activities that they cover.

* This reflects a political/economic prioritising of resource }3"0
. . N 73
development over environmental and conservation "",\%; N

considerations



SUMMARY

NRM laws constitute a distinct and substantial component of
environmental law

NRM law may be taught as a separate subject (or specific subjects, e.g.,
water law, forestry law, mining law etc.), but it is also possible to include
aspects of NRM law in a general course on environmental law

The critical focus in teaching NRM law must be to examine how resource
conservation and sustainable use objectives are accomplished

For many countries in the Asian region, including in South Asia, there is
also a trans-boundary perspective that deserves particular attention (and
may involve the application of international/regional environmental law)
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