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FOREWORD

Timor—Leste is a young democracy and is proud of the significant
strides it has taken to combat violence against women and children.
In addition to ratifying international conventions and adopting the
Constitution of the Democratic Republic of Timor-Leste, which protects
fundamental rights and freedoms, the passing of the Law against
Domestic Violence in 2010 was a crucial initiative to address gender-
based violence (GBV). The Preamble to this Law acknowledges:

Domestic violence is a problem that has occurred in all historical
periods[,] and it is probably one of the most complex social
problems of our times.

Addressing domestic and gender-based violence as a social problem
requires a coordinated response from criminal justice agencies, such

as the police who support the Public Prosecution Service to conduct
criminal investigations, as well as external organizations. These
organizations include civil society and community service organizations
that provide emergency, medical, and counseling services; shelters; social
assistance; and specialist services for children and disabled persons who
are victims of GBV.

The Constitution of the Democratic Republic of Timor-Leste and Law No.
7/2022, from 19 May, that approves the Statute of the Public Prosecution
Service, as amended by Law No. 7/2023, from 5 April, mention that the
Public Prosecution Service is responsible for defending the legality,
prosecuting and directing criminal investigations, and defending and
promoting the rights and the interests of children, young people and
the elderly with diminished capacity and those who are particularly
vulnerable. These crucial roles bring the Public Prosecution Service

into contact with various stakeholders involved in supporting victims

of GBV. To ensure that these victims have access to justice and support
services throughout the formal justice process, it is necessary to

identify the relevant agencies and their roles. Additionally, appropriate
mechanisms must be established to foster effective cooperation among
these agencies to better protect, support, and assist victims and share
information while maintaining privacy and confidentiality.
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Foreword

Best practice coordination can take many forms. In Timor-Leste, a special
approach was adopted to address GBV investigations. The Office of

the Prosecutor General (OPG) and the Asian Development Bank (ADB)
signed a Memorandum of Understanding that required the ADB team

to work with OPG to develop a Handbook containing best practices to
harmonize and provide consistency in the processes used during the
investigation of GBV cases by the Public Prosecution Service and criminal
police organs that assist the PPS. The investigation process begins when
a GBV crime is reported through a complaint, accusation, or notification.
This process includes all steps leading up to when the Public Prosecution
Service completes the inquiry through a writ of indictment or order of
dismissal.

The Handbook was developed through a unique approach that involved
not only Public Prosecution Service prosecutors, but also criminal police
organs and judicial staff who support the Public Prosecution Service
with criminal investigations, especially the National Police of Timor-Leste
(PNTL), through the Support to Vulnerable People Section (SVPS).

This Handbook also applies to civil society organizations (the Referral
Network). Later, a representative from the Secretary of State for Equality
and Inclusion (SSEl) had an intervention in combatting GBV.

The Handbook establishes best practice guidelines, forms, and guiding
checklists to be used during the investigation process. The Handbook
includes the impact of the second amendment to the Criminal Procedure
Code, Law No. 15/2023 from 24 May, on subsequent processes following
the issuance of a writ of indictment or order of dismissal, specifically

the fact-finding stages of proceedings before a case proceeds to the
trial stage.

The Handbook is designed to be comprehensive, simply expressed,
accessible, and user-friendly, so that it can be used by individuals without
a law degree or legal training. It can be utilized by GBV victims, civil
society organizations, lawyers, and judges, and can also be used to train
all actors involved in the investigation of GBV. Portions of the Handbook
can also be used as posters, illustrations, or quick references to guide
and explain processes, and could also be transformed into visuals for
dissemination among stakeholders.

In particular, | would like to express my gratitude for the dedicated,
sensitive and thoughtful work done by the ADB team and those who
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collaborated with them in ensuring that this Handbook incorporates
human rights principles, GBV and their elements, and investigation
processes, while also reflecting the legal, cultural, and practical realities
of Timor-Leste.

Dili, 15 April 2024
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GLOSSARY

m  Aldeia refers to community.

= “ALFela “(Asisténsia Legdl ba Feto no Labarik) is a nongovernment
organization in Timor-Leste that provides legal services for women
and girls who are victims of gender-based violence.

m  Casa Vida is a nongovernment organization in Timor-Leste.

= “"Directives” or “instructions” are mandatory requirements that should
be followed when undertaking certain activities.

= "in flagrante delicto” — when a person is caught in the act of
committing an offense.

m  Fatin Hakmatek refers to a “quiet place” shelter set up by PRADET to
provide safety, care, and treatment for victims of domestic violence,
sexual assault, child abuse, abandonment, and human trafficking.

m  Fokupers (Forum Komunikasaun Ba Feto Timor Leste—Timorese
Women's Communication Forum) is the first women's human rights
NGO in Timor-Leste established in 1997 with the main mandate to
address women'’s rights especially victims of gender-based violence
during the Indonesian occupation and initiated GBV Shelters.

= "Forms” refers to documents that are used when undertaking certain
activities and includes warrants, file notes, register books, delegations,
and pro forma applications seeking court orders.

m  "Guidelines” is used to indicate principles or practices that can guide
the relevant actors when performing their work.

®  “Istanbul Convention” refers to The Council of Europe Convention
on preventing and combating violence against women and domestic
violence.

= "JSMP" is a national nongovernment organization called the Judicial
System Monitoring Program.

= "PRADET" is a national nongovernment organization providing services
for psychosocial, recovery, and development in Timor-Leste.



Glossary

“Referral Network” refers to the community service organizations in
Timor-Leste that are involved in providing support to victims of GBV.

“SOPs" is an abbreviation of “standard operating procedures” and
refers to what is expected to be followed or done when performing
work and allows for adjustments in non-standard circumstances.

Suco refers to village.

Uma Mahon refers to a shelter.

XiX
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PART A:

Introduction and Purpose of the Handboo

Introduction

This Handbook was developed further to a memorandum of understanding
(MOU) between the Office of the Prosecutor General of the Democratic
Republic of Timor-Leste (OPG) and the Asian Development Bank (ADB) as
concluded on 10 March 2023 (the MOU).

Under the MOU, the ADB team’ worked with His Excellency Dr. Alfonso
Lopez, Prosecutor General of the Democratic Republic of Timor-Leste,
and His Excellency Dr. Jacinto Babo Soares, Deputy Prosecutor General
of the Democratic Republic of Timor-Leste, together with the OPG Working
Group, to develop guidelines and/or standard operating procedures (SOPs)
for the use of the Public Prosecution Service (PPS) when investigating
cases of gender-based violence (GBV). The initial OPG Working Group
was comprised of His Excellency Dr. Jacinto Babo Soares, representatives
from the National Police of Timor-Leste (PNTL) and the Support to
Vulnerable People Subsection (SVPS), as well as nongovernmental
organizations, the Judicial System Monitoring Program (JSMP), ALFela,
and PRADET. Later, it was joined by representatives from the non-
governmental organization Fokupers and the Secretary of the State for
Equality and Inclusion (SSEI).?

The ADB team built on earlier research and consultations conducted in
2021 in Timor-Leste concerning the justice system and gender-based

' The ADB team for this Handbook comprised Dr. Robyn Layton, Katarina Grenfell, Julia
Davey, and Nelania Sarmento.

2 The final OPG Working Group comprised representatives of the following Organizations:
Office of the Prosecutor General (OPG), Deputy Prosecutor General of the Republic
His Excellency Dr. Jacinto Babo Soares; PNTL/SVPS, Police Inspector Ricardo da Costa;
ALFela, Dra. Marcelina Amaral, Marcia Sequeira, and Antoninho Marques; JSMP, Ana
Paula Marcal and Adolfo Soares; PRADET, Luisa dos Reis Marcal, Hortencia de F. Miranda,
Silvia de Jesus, and Dilva G. de Araujo; Fokupers, Maria Fatima P. Guterres and Vilfrida
Machado Fernandes; Secretary of the State for Equality and Inclusion (SSEI), Adalziza
Ferreira and Cecilia Vieira Cabral.
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violence.? This was not specific to the content of this Handbook. The
research and stakeholder consultations relevant to the content of the
Handbook commenced following the conclusion of the MOU. Additional
information was obtained because of the helpful assistance provided

by Dr. Jacinto Babo Soares and the OPG Working Group, as well as
consultations with related stakeholders.

Brief History:

(i) The work on the Handbook commenced in April 2023 after the
ADB team provided the OPG Working Group with a document
outlining the draft framework for the Handbook which set out
suggested topics and an overview of potential content for the
Handbook.

(i) On 17 April 2023, there was a discussion within the OPG
Working Group about the content and process for inclusion
in a Handbook, and no structural changes were suggested to
the suggested framework. The working group emphasized the
importance of the Handbook to provide guidance not only
for the PPS but for all the actors including community service
organizations that are variously involved in the investigation
process and supporting the victims, referred to as the “Referral
Network."

(iii) From April to July 2023 there was a series of follow-up meetings
with members of the OPG Working Group including Dr. Soares.

(iv) In August 2023, ADB conducted the Training on Gender-Based
Violence Cases for Timor-Leste Prosecutors. Two training courses
were held on 14-16 August and 19-21 August, which included
magistrates from four municipalities, the Prosecutor General of
the Republic, and other eminent prosecutors and coordinators
from the OPG. This interactive training gave rise to many insights
relevant to the Handbook.

(v) During the development of the Handbook, substantial amendments
were made to the Criminal Procedure Code (CPC). On 15 May 2023,

3 ADB technical assistance on the Promotion of Gender-Responsive Judicial Systems
executed by the ADB Office of the General Counsel under its Law and Policy Reform
Program.

4 The reference to “Referral Network” services does not include the community service
organizations that are involved in providing advocacy services for GBV victims.
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the President of the Republic promulgated Criminal Procedure
Code, Law No. 15/2023 which amended Decree Law No. 13/2005.
The amendments to the CPC required many changes to be made to
already-drafted portions of the Handbook. Implementation of the
amendments commenced on 22 August 2023.

(vi) The amendments made in the Criminal Procedure Code, Law No.
15/2023 are reflected in this Handbook in two ways:

(@) major amendments made by the Criminal Procedure Code,
Law No. 15/2023 which are relevant to the investigation of
GBV offences, are specifically discussed in the Handbook;

(b) a summary of the major changes made by the Criminal
Procedure Code, Law No. 15/2023 as relevant to GBV
offenses and the investigation of GBV are outlined in parts H
and P of the Handbook

Due to the recent amendments in Criminal Procedure Code, Law No.
15/2023 and the timing of the publication of the Handbook, there will
undoubtedly be practices that emerge over time that cannot be reflected
in this Handbook (Concluding Observations, p. 185).

In addition, the Statute of the Public Prosecution Service, Law No.7/2023
was passed on 5 April 2023 which amended the Law No. 7/2002.

Purpose of the Handbook

The purpose of the Handbook is to develop and publish best practice
guidelines, standard operating procedures, forms, and guiding checklists
to harmonize and provide consistency of practice in the investigation of
GBV cases by the PPS and the other actors involved in the investigation
processes.

The Handbook refers to laws and practices in Timor-Leste as of February
2024 and includes improved best practices that have been developed for
the Handbook.

This Handbook also necessarily refers to the work undertaken by other
actors involved in the GBV investigation process such as the PNTL (and
its organizational structures), the Criminal Investigation Police (PCIC),
and community service organizations involved in the processes of
investigation, referred to in this Handbook as the “Referral Network.”
It includes the interaction of these actors with each other.
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Guidance in the Handbook is designed to be simply expressed,
accessible, and user-friendly so that it can be understood and used by
persons who do not have a law degree or legal training.

The Handbook is divided into two parts.

(i) The first part contains the narrative and is an overall guide for
the investigation of GBV offenses.

(i) The second part contains annexes that are referred to in the first
part and includes the specific guidelines, forms, checklists, and
tables, as well as other information relevant to the Handbook.

Scope of the Handbook
Why Gender-Based Violence Offenses?

This Handbook is limited to the investigation of GBV offenses. GBV is the
most prevalent form of criminal offense committed worldwide against
women and girls. It is also the most prevalent form of criminal offending
in Timor-Leste. The prevalence of GBV offenses in Timor-Leste in 2021
was that three in five women between the ages of 15-49 experienced
violence from a domestic or intimate partner.> As the population of
Timorese women between those ages is approximately 420,000, some
250,000 Timorese women have been subjected to such violence. AlImost
75% of the criminal cases monitored by JSMP in 2020 were domestic
violence-related and 80% of them were committed by husbands.®

These factors—together with their overall cumulative effect on the
human rights of women and girls, as well as their impacts on families
and communities in Timor-Leste—require urgent attention. Although
the Handbook is developed for the investigation of GBV offenses, the
content of the Handbook will also have relevance to the investigation of
other offenses under the Penal Code.

> United Nations Development Programme (UNDP) Timor-Leste. 2022. Law and Practise of
the Criminal Procedure in Cases of Gender-Based Violence in Timor-Leste.

& Judicial System Monitoring Program (JSMP) Timor-Leste. 2020. Overview of the Justice
Sector Report 2020. Table 13.
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Nature and Causes of Gender-Based Violence

GBV constitutes a serious violation of several human rights as it “impairs
or nullifies the enjoyment by women of [their] human rights and
fundamental freedoms."”

GBV has also been recognized as a form of torture and discrimination:®

In essence domestic violence refers to physical, sexual,
psychological, emotional or economic abuse happening within

the home or between family members, including former spouses
or partners... it includes a wide range of abusive conduct, from
coercive or excessively controlling behavior aiming to isolate,
humiliate, intimidate or subordinate a person, to various forms

and degrees of physical violence, sexual abuse or even murder. In
terms of severity, the pain or suffering caused by domestic violence
often fall nothing short of that inflicted by torture and other cruel,
inhuman or degrading treatment or punishment.

This is irrespective of where the violence takes place whether in the
home, the street, or in places of detention; and regardless of the identity
of the perpetrator whether it is a family member, member of the
community, stranger, or state official.

The causes of GBV have been described in these terms:

...violence against women is a manifestation of historically unequal
power relations between men and women, which have led to
domination over and discrimination against women by men and to
the prevention of the full advancement of women, and that violence
against women is one of the crucial social mechanisms by which
women are forced into a subordinate position compared with men.®

7 Convention on the Elimination of All Forms of Violence against Women (CEDAW). 1993.
Committee General Recommendation No, 19, “Violence against women”. UN Doc A/47/38.
[71.

8 UN Office of the High Commissioner for Human Rights (OHCHR). n.d. Special Rapporteur
on Torture and Other Cruel and Inhuman Treatment or Punishment. https://www.ohchr.org/en/
special-procedures/sr-torture/domestic-violence-and-prohibition-torture-and-ill-treatment.

9 United Nations. 1993. Declaration on Elimination of Violence against Women. Resolution
48/104. Preamble para. 6. Adopted by the United Nations General Assembly in 1993.



PART A: Introduction and Purpose of the Handbook

The Investigation of Gender-Based Violence Offenses
Differs from the Investigation of Other Offenses

The investigation of GBV offenses requires a different approach to

the investigation of other crimes such as the stealing of a wallet, the
commission of fraud, or an assault between males. GBV refers to violence
committed against an individual because of the individual’s biological
sex or gender.

The nature and underlying causes of GBV also differ in nature and

cause from other types of offenses. The victim is usually female, and

the perpetrator is usually male. GBV is also not limited simply to acts

of physical and sexual abuse but also includes threats, verbal abuse,
emotional abuse, economic deprivation, and harassment. It is therefore
broad in scope and every form is a breach of fundamental human rights.

The Handbook Is Limited to the Investigative Process

The Handbook primarily refers to the role and responsibilities of the PPS
concerning the investigation process. It does not address, for example,
the role of the PPS when prosecuting such cases in court.

The investigation process covered by this Handbook commences from
the time of the reporting of a GBV offense by complaint, accusation, or
notification and refers to all processes leading up to the time when the
PPS either dismisses the case, issues a writ of indictment, or archives the
case. Observations are also made on the effect of amendments made by
the Criminal Procedure Code, Law No. 15/2023 regarding processes that
may follow the issuance of a writ of indictment or dismissal, meaning the
fact-finding stage of proceedings conducted by the judiciary before a
case may proceed to trial.

As the focus of this Handbook is on GBV cases, it encompasses offenses
under the Penal Code and the Law Against Domestic Violence (LADV).



PART B:

Guiding Principles When Assisting Victims
of Gender-Based Violence

As GBV offenses amount to a breach of fundamental human rights, the PPS
needs to apply the guiding principles of human rights throughout its
investigative processes. These human rights principles are incorporated
in relevant Timor-Leste laws.

Respect for and Protection of Human Rights

Key International Instruments

Key international instruments which provide guiding principles at the
international level include:

(i) International Covenant on Civil and Political Rights;"

(i) Convention on the Elimination of All Forms of Violence against
Women (CEDAW);™

(iii) Convention on the Rights of the Child;™
(iv) Convention on the Rights of Persons with Disabilities;"
(v) UN Declaration on the Elimination of Violence Against Women;™

(vi) UN Declaration of Basic Principles of Justice for Victims of Crime
and Abuse of Power;" and

0 Adopted by the United Nations (UN) General Assembly on 16 December 1966. UN Treaty
Series. Vol. 999. p. 171.

" Adopted by the UN General Assembly on 18 December 1979. UN Treaty Series. Vol. 1249. p.
13.

2 Adopted by the UN General Assembly on 20 November 1989 via General Assembly
Resolution 44/25.

3 Adopted by the UN General Assembly via General Assembly Resolution 61/106.

' Adopted by the UN General Assembly in 1993 via General Assembly Resolution 48/104.

> Adopted by the UN General Assembly on 29 November 1985 via General Assembly
Resolution 40/34.
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(vii) Council of Europe Convention on Preventing and Combating
Violence against Women and Domestic Violence (the Istanbul
Convention).”®

Guiding principles can also be found in authoritative texts such as:

(i) United Nations (UN) treaty monitoring bodies including:
(a) Committee on the Elimination of All Forms of Discrimination
against Women (the CEDAW Committee);
(b) Human Rights Committee; and
(c) Committee against Torture.
(i) Independent experts, such as on:
(a) Violence against women and girls; or

(b) Torture and other cruel, inhuman, or degrading treatment or
punishment.

(i) Regional human rights systems, such as:
(@) European Court of Human Right; and
(b) Inter-American Court of Human Rights.

Collectively, these bodies recognize and elaborate on the international
human rights law and standards in more detail.

Key legislation in Timor-Leste also provides guiding principles including:

(i) The Constitution of the Democratic Republic of Timor-Leste.

(i) Law Against Domestic Violence Timor-Leste, Law No. 7/2010
(LADV).

(iii) Law on International Treaties, Law No. 6/2010.

Timor-Leste Constitutional Provisions

The Constitution of the Democratic Republic of Timor-Leste sets out the
fundamental rights and freedoms of its citizens. These include the rights
of women to be free from discrimination and to have equal status as
men, including to have equal access to opportunities. The Constitution
also guarantees the rights of women and children to be free from all
forms of violence and sexual abuse.

6 Council of Europe. 2014.
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The Constitution also sets out the objectives and responsibilities of the
state of Timor-Leste in terms of what it must do, through its authorities
including the PPS, to protect the rights and freedoms of citizens
including the rights of women and children to be free from GBV.

Intersection of Human Rights, Gender-Based Violence,
and the Role of the Public Prosecution Service
in Investigations

Prosecutors have a vital role in fulfilling the requirements of the state
to provide access to justice for persons who are victims of GBV. This
requires a two-pronged focus:

(i) victim safety and empowerment; and
(i) perpetrator accountability.

A thorough investigation is required to ensure that perpetrators are
properly charged, prosecuted, and appropriately sentenced.

GBV is complex in its forms and manifestations. It is a multi-dimensional
social problem in that it is linked to psychological, social, economic, and
health issues. It is not simply a legal and criminal law issue.

The opening sentence of the preamble to the LADV states, “Domestic
violence is a problem that has occurred in all historical periods and it is
probably one of the most complex social problems of our times.”

Legal and justice system responses should not ignore these complex
factors, as failure to take them into account can worsen a victim’s
situation and further retraumatize and revictimize them.

Relevant Human Rights Principles

Seven human rights principles are identified from both international and
national law to guide the PPS in the investigation of GBV at all stages of
the investigation efforts:

(i) Taking a victim-centered approach.
(i) Taking a gender-sensitive approach.

(iii) Do no harm.
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(iv) Non-discrimination and equality.
(v) Informed and voluntary consent.
(vi) Confidentiality and right to privacy.
(vii) Safety and security.

Victim-Centered Approach

What is it? What is the process?

A victim-centered approach is a « Many steps in the investigation

way of engaging with victims that
prioritizes listening, avoids re-
traumatization (such as blaming
them for the offense), provides
them with security, and focuses on
their needs and choices.

At the same time, this must be done
without prejudice to the accused
and the right to be treated fairly.
Victims of GBV such as women,
children, the elderly, and the disabled
are regarded as being “vulnerable” as
set out in the preamble to the LADV.
As such, they are entitled to special
protections and support during
the statement-taking process,
investigation of offenses, and later
during the court proceedings. (e.g.
LADV Section Il, Articles 20-26)
The purpose of adopting a victim-
centered approach is to give as
much control to victims as feasible
and to ensure the empathetic
delivery of services.

Services need to be provided in a
non-judgmental manner.

process require taking a victim-
centered approach.

« They commence from the time
of the laying of a complaint, the
taking of the statement, bringing
the victim to a hospital or a
shelter, applying for orders for
their security, and other activities
indicated in the legislation, up to
the time when a decision is made
by the PPS as to whether the case
is to proceed to court or not.

« Akey ingredient is active listening
which means taking a responsive
empathetic approach to
encourage victims to speak up.

« Taking victims to a comfortable
place enables them to talk about
what was done to them and who
did it.

 Ensuring that where possible,
victims are referred to services that
can help them cope physically,
psychologically, and economically.
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Gender-Sensitive Approach

What is it?

« Taking a gender-sensitive approach in GBV investigations is a process that
requires all persons dealing with GBV victims to think about how they
personally regard sex and gender in their everyday lives.

« It requires all providers of services to reflect on how they personally
categorize or generalize about a person, based on whether a person is male
or female, and how that impacts their approach to GBV victims.

« This requires an understanding of the difference between sex and gender.

2 See Understanding the Difference Between Sex and Gender, p. 12 of this Handbook.

Understanding the Difference Between Sex and Gender

To better understand the nature of GBV, it is important to understand the
difference between the “sex” of a person and the “gender” of a person.

According to the definition provided by the CEDAW Committee:”

“...sex refers to biological differences between men and women.”

" ..."gender" refers to socially constructed identities, attributes and
roles for women and men and society’s social and cultural meaning
for these biological differences resulting in hierarchical relationships
between women and men in the distribution of power and rights
favouring men and disadvantaging women.”

The CEDAW Committee further noted:

“[The] social position of women and men is affected by political,
economic, cultural, social, religious, ideological and environmental
factors and can be changed by culture, society and community.”®

“Gender identity” refers to a person’s innate, deeply felt internal and
individual experience of gender, which may or may not correspond
to the person's physiology or designated sex at birth. It includes both
the personal sense of the body, which may involve, if freely chosen,
modification of bodily appearance or function by medical, surgical, or

7 CEDAW. 2010. Committee General Recommendation. No. 28, The core obligations of States
Parties under article 2 of the Convention on the Elimination of All Forms of Discrimination
against Women. UN Doc CEDAW/C/GC/28. para. 5.

8 OHCHR. 2014. Women'’s Rights are Human Rights. p. 36. New York and Geneva: United
Nations.
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other means, and other expressions of gender, including dress, speech,
and mannerisms.” There are many gender identity variations and a person
who identifies themselves as having a different gender identity from that
assigned at birth is commonly referred to as being an LGBTQI+."%°

The need to avoid gender stereotyping is also an important concept that
is relevant to taking a gender-sensitive approach.

Gender Stereotyping

“Gender stereotyping” of a person refers to categorizing or characterizing
persons by only having regard to whether those persons are male or female.

Both women and men can be victims of gender stereotyping, which leads
to discrimination or inequality.

Humans tend to ascribe characteristics to people based on their gender
instead of who they are. Persons involved in the investigation of GBV
offenses must take positive steps to recognize this tendency and address it.

Taking a gender-sensitive approach does not mean that it is a “war
between the sexes,” nor is it an anti-male process.

Men who are the subject of GBV crimes need to have their particular
concerns addressed at all points during the investigation, just as women
need to have their concerns addressed.

Gender stereotyping is closely linked to social, cultural, and religious
norms and expectations that exist within society.

Social and cultural norms have a strong influence on how women are
treated in all countries when they are the victims of GBV. Timor-Leste

¥ United Nations. UN Women Gender Equality Glossary (accessed 21 December 2023).
https://trainingcentre.unwomen.org/mod/glossary/view.
php?id=36&mode=letter&hook=G&sortkey&sortorder&fullsearch=0&page=1.

20 LGBTIQ+ stands for lesbian, gay, bisexual, transgender, intersex, queer, or other persons
who may have a different gender identity from the sex assigned by birth or a different
sexual orientation from heterosexual. LGBTIQ+ people share some things in common, but
within that group, there is also diversity and many gender identity variations. “I" refers to
persons who are intersex, meaning being born with variations of sex characteristics. The
(+) includes persons who regard themselves as gender fluid or choose not to ascribe to a
particular sex or gender identity. It is relevant to note that many countries use the acronym
LGBTIQA+ with "A” referring to asexual. OHCHR. n.d. OHCHR and the Human Rights of
LGBTI People, and LGBTI People (accessed 29 February 2024).
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is no exception. There are particular features of the Timor-Leste social
and cultural norms that need to be addressed when investigating GBV
offenses and responding to the needs of women and girls.

There are common stereotypes about how women should behave when
confronted with violence, in particular sexual offenses. There are also
stereotypes about children who have been subjected to sexual crimes.

Example of Stereotypes Example of Stereotypes
about Women about Children

It is said that a genuine woman It is said that children:

victim of a sexual crime: « Cannot remember

+ Would not delay in reporting + Fantasize and are suggestible
 Will be crying and visibly upset « Tell lies and are unreliable

when she reports

« Would resist, attempt to flee, or
shout for help

« Would have visible injuries

« Is more likely to be a virgin

Each of these examples are erroneous stereotypes and should be
avoided as they can adversely affect how a victim is perceived and
treated during the investigation process. A woman may be regarded
as unreliable and not credible when these and other gender-based
assumptions are made about her.

Why Do the Needs of Women and Girls Require Special
Attention Concerning Gender-Based Violence Offenses?

Who is Impacted by What are the Special Needs
Gender-Based Violence? of Women?

Research reveals that: Attending to the special needs of

« Victims of GBV are almost women requires awareness that
overwhelmingly women and women and gil’| GBV victims:
girls and the perpetrators are - are reluctant to come forward to
predominantly men. report crimes;

* Men are generally more valued in  can be subjected to impediments
society than women. and pressure from various actors

« Women are not treated equally along the investigative process and
with men. become reluctant to pursue the

crimes against them;

continued on next page
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Why Do the Needs of Women and Girls Require Special Attention ... (continued)

« Other victims of GBV include .
persons who are LGBTIQ+. They
also have limited services and
support to address their special .
needs.?

may have impediments that can
continue up to the point of them
giving evidence in court

require encouragement and
protection for throughout the
investigation process.

a See Abbreviations; definition of LGBTQI+ in footnote 20, p. 13; and pp. 16 and 36 of this

Handbook.

How are These Issues Addressed?

« In the context of GBV offenses, it is most important to be alert to the special
needs of women victims during the entire investigation process.

« All actors involved in the investigation process—notably the PPS and the
various police organizations—need to give primacy to the needs of GBV at
every stage and should adjust their approaches accordingly.

- All actors must take care not to compromise the victim's welfare when
ensuring that investigations are thorough and that all relevant evidence is

collected to sustain an indictment.

Do No Harm

This principle is directed to ensuring that no measures should be
undertaken during the investigation of GBV offenses that will make a
victim's situation worse, either in the short term or the long term.

« All of the processes of documenting,

reporting, monitoring, or providing a service

to a victim should be avoided if the risks
to the victim outweigh the benefits of
undertaking the activity.
 Re-victimization is to be avoided.
 There is a delicate balance between the
public interest in the prevention of GBV
and the prosecution of offenders of GBV.
« This may require a case to be pursued if it

is a public crime. The opinion and needs of
the victim need to be heard, but the victim
of a public crime does not have the final say

as to whether an offense will be pursued.

How

« The PPS must ensure that
throughout the investigation
processes, delays are
minimized, and all actors
who are designated to assist
in the process perform their
roles in a professional and
victim-sensitive manner
(LADV Articles 7 and 8).

continued on next page
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Non-Discrimination and Equality

Non-Discrimination

e,

* In the context of GBV, CEDAW
General Recommendation No
19, paragraph 6, provides “The
definition of discrimination
includes gender-based violence,
that is, violence that is directed
against a woman because she is
a woman or that affects women
disproportionately.”

e This definition emphasizes the
discriminatory aspect of GBV, in
that women are being discriminated
against and subjected to violence
because they are women.

e Women who are disabled, come from
certain ethnic, religious, or other
language backgrounds, or from lower
socioeconomic circumstances, are
more likely to suffer violence.

e LGBTIQ+ persons may experience
additional discrimination and
difficulties when complaining about
GBV offenses committed against them
because of their gender identity.

In the context of GBV and its
investigation, a victim who is
disabled should be able to have
their disability taken into account
and not be less able to obtain
access to justice in the laying of

a complaint or in the way their
statement is recorded.

Disability needs to be addressed so
that a victim is not disadvantaged
because of their disability.

For example, they may need

an interpreter, or additional
communication aids for assistance.
Women victims may be
disadvantaged in comparison to
male victims as they are unable to
drive a car or motorcycle or obtain

a license to drive such vehicles. They
may therefore be less able to report
an offense committed against them
or to escape from a violent domestic
situation, than a man.

Women victims may be less able to
read and write than male victims
as they have not been able to gain
sufficient education levels to do
so. This needs also to be taken into
account at a time when they report
an offense or give a statement
about what happened to them.
They may also feel embarrassed
about not being able to read and
may not admit it to the interviewer.
They should therefore not be asked
to read statements and instead,

their statement should be read

out to them before they sign it or
acknowledge it with their fingerprint.
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Equality

Generally, three principles of equality are commonly identified:
(i) formal equality;
(i) protectionist equality; and
(ili) substantive equality.

There is also a further linked principle of “special measures”.

CEDAW adopts “substantive equality” as being the correct equality
principle.

Formal Equality Protectionist Equality

 The principle of formal equality - Protectionist equality considers

treats men and women the same
and requires equal treatment of
men and women.

Applying formal equality and
treating women and men the
same sometimes results in being
discriminatory.

For example—in the context

of persons with disability—
sometimes treating persons
without disabilities and persons
with disabilities the same results in
discrimination against persons who
are disabled.

that women'’s assumed weakness is
a basis for different treatment.

 This is based on the misconceived
notion that women'’s weakness
requires women to be protected
from, or makes them unsuitable
for, certain activities otherwise
available to men.

+ The protectionist equality principle
considers women's weakness as
justification for unequal treatment
between men and women.

» For example, women may be
banned or dissuaded from holding
certain jobs or offices that are
considered too dangerous, too
demanding, or unsuitable for
women. This can include positions
in the PNTL and senior positions in
the PPS.

- Consequently, women lose the
chance to obtain a varied range of
opportunities due to exclusion.

continued on next page
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Equality (continued)

Substantive Equality Special Measures

The principle of substantive
equality recognizes differences and
affirms equality between men and
women.

It considers equality to have been
achieved only when there is:
equality of opportunity;

equality of access; and

equality of results or outcomes.
The principle of substantive equality
has been adopted under CEDAW.

In the context of GBV, there are
many occasions when women do
not have substantive equality with
men. For example:

When domestic violence occurs
against a woman in a community,
blame is often placed on her

for causing the violence, there

is pressure put upon her by her
family and the community to put
up with the violence and remain at
home and be a “good wife".

A woman is doing unpaid work in
the home caring for the children
and running the house and cannot
earn her own money. This is a
common scenario, and it means
that she does not have equality

of opportunity, it can impede her
access to justice to leave the home
when domestic violence occurs
and results in inequality.

Article 4 of CEDAW provides for
the adoption by state parties of
“special measures” that are not
regarded as discrimination and
are regarded instead as aimed at
achieving substantive equality.
There are two forms and the
most relevant in this context is
“temporary special measures”.
Temporary special measures

aim to address past (historical)
and current discrimination and
accelerate the achievement of
equality between men and women
(CEDAW Article 4.1).

For example, in the context of
investigation of GBV offenses,

it is well known that women are
reluctant to report GBV offenses
and they may require special
assistance such as the additional
appointment of women police
officers to encourage them to
report and make a complaint.
Having gender quotas for women
police is not discriminatory
because they are intended

to address past and current
discrimination and neutralize the
barriers to women reporting GBV.
As soon as equality is achieved
these measures may no longer be
required.

continued on next page
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Equality (continued)

How are These Issues Addressed in Timor-Leste?

In Timor-Leste, Articles 16 and 17 of the Constitution mainly refer to formal
equality.

Article 16(1) “All citizens are equal before the law, shall exercise the same
rights and shall be subject to the same duties.”

Article 17 "Women and men have the same rights and duties in all areas of
political, economic, social, cultural and family life.”

However, Article 21(1) recognizes substantive equality concerning disabled
citizens, by providing:

“A disabled citizen shall enjoy the same rights and shall be subject to the same
duties as all other citizens, except for the rights and duties which they are
unable to exercise or fulfill due to their disability.”(underlining for emphasis)
Other articles in the Constitution provide for special considerations, e.g.,
war-disabled persons (Article 11); special protection for children (Article 18)
which includes against violence and sexual abuse; protection for old

age citizens (Article 20); special protection for women in pregnancy and
recognition that “maternity is dignified..."(Article 39[4]).

The result is that in GBV investigation processes, additional care needs to
be taken with persons in those named groups to ensure that their needs are
appropriately and sensitively addressed.

Informed and Voluntary Consent

The principle of informed and voluntary consent is relevant to several stages
in the investigation process.

The first stage is when the victim reports a crime. There may be an urgent need
to undertake a search and seize items of clothing or objects relevant to the
commission of the offense without a warrant. The victim needs to be informed
about the reasons for the actions, and what will happen to any objects seized,
and should be requested to give consent in writing to the search and seizure.
The second stage is if the victim is taken for a medical examination. They
should be fully informed about the process that will occur and the reasons for
the actions, and should be requested to give consent in writing. They should
also be able to receive a copy of the report of the examination in due course.
The third stage is if the victim is taken for forensic testing. All aspects of the
process must be explained to them—including the reasons for the actions—
and they should be asked to provide consent in writing. They should be able
to receive a copy of the report of the examination in due course.

In the fourth stage, victims are entitled to obtain information from the case
file kept by the PPS and access various documents on the file (CPC Article 77).

continued on next page
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Informed and Voluntary Consent (continued)

« The victims or their legal representatives can request the information. This
assumes that the victim is made aware of these rights.

Confidentiality and the Right to Privacy

« All persons involved in the investigation process need to treat all
information and communications about the offense and the victim as
confidential and private, subject to a legal duty to report an offense to the
relevant authorities. This is a right that the victim has under international
norms and the Constitution Articles 36-38 and such as LADV Articles 17 and 19.

« Confidentiality can be extremely difficult in small communities and where
there are extended family connections.

* Information received during the investigation must be kept confidential.
This includes but is not limited to information that the victim gives to the
PNTL, SVPS, PRADET, PCIC, and the PNTL Criminal Investigation Department
(CID), as well as to shelters and those providing legal advice to the victim.

« All data needs to be handled responsibly within all organizations and staff
in those organizations.

 Any sharing of information within any such organization should be shared
on a "need to know" basis and at all times the victim's informed consent
needs to be obtained for any sharing of their confidential information.

A child—depending on their age and level of understanding—needs to be
informed that information will be shared with parents or guardians to ensure
their safety and security from the suspect or family or friends of the suspect.

- This sharing does not apply if the parent or guardian is the offender.

« All information collected from the victim needs to be kept in a secure place
with either limited and/or no access to persons other than those agreed to
by the victim.

« Itis preferable that the form that the victim signs when providing
information also has a reference to confidentiality and that the victim
confirms they have been informed that their information will be kept
confidential.
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Safety and Security

T S R

It is vital that the victim feels safe
from further violence.

Appropriate security measures and
protective orders must be obtained
to protect them from future
violence or harassment from the
suspect and/or the suspect’s family
and friends or others.

This enables the victim to feel
supported throughout the formal
justice process. It takes courage to
pursue a GBV crime and a victim
can easily be dissuaded if these
protections are not applied.

This requires a risk assessment to be
undertaken of the victim at various
stages in the investigation process to
ascertain whether the victim may be
in danger or at risk of further harm
from the suspect or others.

It includes:

- referring the victim to services;

» seeking court orders to prevent
further contact by the suspect
such as bail conditions and
pretrial detention;

« police and services speaking to
the victim and/or supportive
family and friends about the
potential risks to the victim in the
future, so that they may help the
victim avoid the perpetrator and/
or seek help if situations arise in
the future.
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PART C:
Gender-Based Violence Offenses,

Their Different Forms, and
the Elements Required for Their Proof

The investigation of GBV offenses requires an understanding of what the
offenses are and what elements make up the offenses.

Relevant Laws

 Penal Code of the Democratic Republic of Timor-Leste (Decree Law 19/2009)
(Penal Code)

« Law Against Domestic Violence, Law No. 7/2010 (LADV)

Offenses of GBV cover offenses under the Penal Code standing alone, as
well as offenses under the LADV. If an offense falls within the scope of

the LADV, the offense is considered an offense of domestic violence, and
additional measures are required to be taken by the relevant authorities.

Penal Code of the Democratic Republic
of Timor-Leste (Decree Law 19/2009)
(Penal Code)

The Penal Code establishes crimes in Timor-Leste. It sets out the legal
definition of the crimes and the fundamental principles of criminal law
which apply in Timor-Leste.

The Penal Code establishes offenses which—depending on the
circumstances of the offending—may comprise GBV. These include the
following crimes—together with the circumstances of aggravation—as may
apply depending on the facts of particular cases:
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Crimes Homicide Aggravated Manslaughter ~ Abandonment
against Life  (Penal Code Homicide (Penal Code or Exposure
Article 138) (Penal Code Article 140) (Penal Code
Article 139) Article 143)
Crimes Simple Serious Aggravation
against Offenses Offenses (Penal Code
Physical Against Against Article 147)
Integrity Physical Physical
Integrity Integrity
(Penal Code (Penal Code
Article 145) Article 146)
Crimes Mistreatment ~ Mistreatment  Mistreatment ~ Aggravation
against of a Disabled of a Spouse of a Minor due to Results
Physical Person (Penal Code (Penal Code (Penal Code
Integrity (Penal Code Article 154) Article 155) Article 156)
Article 153)
Personal Threats
Aggressions  (Penal Code
Article 157)
Sexual Sexual Rape Aggravation
Aggression  Coercion (Penal Code (Penal Code
(Penal Code Article 172) Article 173)
Article 171)
Sexual Sexual Child Child
Aggression  Exploitation Prostitution Pornography
of Another (Penal Code (Penal Code
(Penal Code Article 175) Article 176)
Article 174)
Sexual Sexual Abuse  Sexual Acts Sexual
Aggression  of a Minor with an Exhibitionism
(Penal Code Adolescent (Penal Code
Article 177) (Penal Code Article 181)
Article 178)
Sexual Aggravation
Aggression  (Penal Code
Article 182)
Other Failure to
Crimes Fulfill an
Obligation to
Provide Food
Assistance
(Penal Code

Article 225)
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Law Against Domestic Violence (LADV)

The LADV supplements the Penal Code and “establishes the legal regime
applicable to prevention of domestic violence and protection and
assistance to its victims."*

The LADV is designed to ensure respect for human rights. It
acknowledges that families have first and foremost a special duty to
protect and defend groups that are particularly vulnerable—such as
women, children, the elderly, and the disabled—against all forms of
violence, exploitation, discrimination, abandonment, oppression, sexual
abuse, and other forms of ill-treatment.

The LADV states that the protection of the most vulnerable should not
just be provided within families, but that all citizens have obligations to
prevent acts of domestic violence and to aid victims of such violence.

What Kind of Violence Constitutes Domestic Violence?

Domestic violence includes physical violence, sexual violence,
psychological violence, and economic violence (LADV Article 2[2]).

A person who is subjected to that violence is a "victim of domestic
violence.” Victims of domestic violence are entitled to a range of services
under LADV such as support services in “shelters,” “emergency assistance
services,” and "assistance in hospitals” under LADV Articles 15-20 and 22.

By contrast, a person who is established to be a victim of a “crime of
domestic violence” is a person who is a victim of an offense that falls
within LADV Article 35. Such a person is also entitled to the support
services of LADV. However, when a person is established to be a victim
of a “crime of domestic violence,” the court may order other measures
under the LADV such as measures of restraint (LADV Article 37), in
respect of penalty (LADV Article 38) or witness protection (LADV Article
39). This is an important matter to understand as certain provisions in the
LADV only apply if a person is a victim of “a crime of domestic violence.”

2 LADV Article 1.
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Physical Violence Sexual Violence

Physical violence is "any conduct
which causes bodily harm or harms a
person’s health.”

Examples include acts of hitting,
slapping, pushing, strangulation,
using physical force, throwing items
at another person, using a weapon
to harm the victim, or killing
someone.

Sexual violence is "any conduct that
constrains any person to witness,
engage or take part in an undesired
sexual relation, even if within
marriage, through intimidation,
threat, coercion or use of force,

or which that limits or annuls the
exercise of sexual and reproductive
rights.”

Examples include using force or
threatening another to engage in
sexual relations or any sexual act; an
adult engaging in sexual relations
or any sexual act against minors
even where there is “consent” and
without using force.

Psychological Violence Economic Violence

Psychological violence is “any
conduct that causes emotional harm
and reduces self-esteem, aimed at
degrading or controlling the actions,
behavior, beliefs and decisions of
another person through threats,
coercion, humiliation, manipulation,
isolation, constant surveillance,
systematic persecution, insults,
blackmail, ridicule, exploitation,
restrictions to the right to move
freely or by any other means that
cause harm to psychological well-
being and self-determination.”

Examples include making threats
of harm, causing fear, harassment,
insults causing humiliation, or
emotional harm.

Economic violence is “any conduct
that results in the retention,
subtraction, partial, or total
destruction of personal effects,
working instruments, impediment
to work inside or outside the
home, personal documents, assets,
valuables and rights or economic
resources, including those intended
to meet personal needs and the
needs of the household.”

Examples include not allowing
others to go to work or school;
destroying another's property;
seizing another's money to spend
on necessities or family needs.
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What Crimes Are Considered “Crimes of Domestic
Violence”?

The LADV refers to certain offenses in the Penal Code and establishes a
specific legal framework for these offenses.

Article 35 of the LADV refers to “Crimes of Domestic Violence.” It provides
as follows:

For the purposes of this law, the following shall be considered
crimes of domestic violence:

a) the types of crime provided for in articles 153, 154, 155 and
156 of the Criminal Code;

b) the types of unlawful conduct provided for in articles 138, 139,
141, 145, 146, 167, 171,172,175, 177, 178 and 179 whenever, in
addition to fulfilling the typical elements of fact contained in
the incriminating norm, any of the circumstances described in
article 2 of this law occur.

There are two categories of “crimes of domestic violence” under Article 35:

(i) criminal acts falling under Penal Code Articles 153, 154, 155, and
156 (LADV Article 35[a]);

(i) criminal acts falling under Articles 138, 139, 141, 145, 146, 167,
171,172,175, 177, 178, and 179 if they fall within the definition
of "domestic violence” as set forth by LADV Article 2 (LADV
Article 35[b]).

The LADV will apply automatically if the criminal acts fall under LADV 35(a).
If the crimes fall under LADV 35(b), it must additionally be proved that
the conduct falls within LADV Article 2 for the LADV to apply to that
conduct.

Conduct by Whom or in What Context?

Domestic violence is violence that happens between family members or
is linked to an intimate relationship (LADV Article 2[1]).

Article 3 of the LADV defines members of a family. It is an inclusive
definition and is relevant to whether a matter falls within Article 2 LADV.
“Family members” include:
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(i) people who are married or used to be married;

(i) persons who are in relationships analogous to husband and wife,
or who used to be in such relationships, whether or not they
cohabit;

(iii) relatives of either spouse who are part of the household; and

(iv) any other persons who are part of the household, including persons
who do work in the household and who have a subordinate status.

Special Protections for Victims

If the conduct is domestic violence within the LADV, the victim is

legally entitled to receive special support and services from relevant
government bodies, and the court may make special orders for the safety
of the victim pending trial and in sentencing.

A victim is anyone who has experienced any form of violence.

Victims of domestic violence are entitled to rights, services, and protections
under the LADV:

(i) Principle of consent — LADV Articles 5 and 6;
(i) Principle on information — LADV Article 7;
(ili) Support and assistance to victims through shelters, medical

assistance, social security, and referrals — LADV Articles 15-18,
21-22; and

(iv) Victim entitled to legal assistance — LADV Article 25.

Procedural Considerations

Whenever criminal proceedings depend on the filing of a complaint,
those described as having the right shall have standing to do so (Penal
Code Article 107).

A complaint must be filed within 6 months and is counted separately for
each person bearing the right to file the complaint (Penal Code Article 108).

Crimes may be of a public or semi-public nature (Penal Code Article 106[1]).
Whether a crime is considered a “public crime” or “semi-public crime”

is important in terms of how the criminal prosecution of the crime is
initiated.
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Public Crimes Semi-Public Crimes

 Public crimes are those the
criminal prosecution of which does
not depend on a complaint being
filed.?

« Under LADV Article 36, “crimes of
domestic violence” are considered
“public crimes.”

 This means that prosecution of
crimes of domestic violence does
not depend on a complaint being
filed by the victim (Penal Code
Article 106[2]).

« Semi-public crimes are those the
prosecution of which may only be
initiated after the right to file a
complaint has been exercised.

» Penal Code Article 106(4) states,
“the right to file a complaint
consists in the right bearer
expressing the intent to initiate
criminal proceedings.”

« A GBV victim of a semi-public crime
may be regarded as having waived
their right to complain if they do
not do it within the time limit.°

 Crimes within the scope of GBV,
and which are considered “semi-
public crimes” in the Penal Code
include Articles 145, 148, 151, 157,
158, 180, and 181.

@ Penal Code Article 106(2).

b CPC Article 216 and Penal Code Article 109.

Elements of Offenses - General

Understanding the elements of the offense is essential to the

investigation of GBV offenses.

Relevant actors need to have an understanding of the elements of

offenses to:

(i) Direct the investigation to ensure that all necessary evidence
is obtained, such as whether the alleged offense occurred in
circumstances of domestic violence (LADV Article 2);

(ii) Charge the appropriate offense;

(iii) Issue the indictment; and

(iv) State the necessary facts to identify the accused and the relevant

acts.

The prosecution must prove every element of the offense and assess
whether the evidence obtained in the investigation can prove each

element.
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Elements of Crimes Fall into Two Categories:

(1) Objective Elements: (2) Subjective Elements:
the Acts and Facts Intent and Knowledge

These refer to: These refer to the mental state of

+ the behavior of the defendant the defendant and mostly concern:

(the commission of act/s of the » the defendant’s intention when
defendant, or occasionally the committing the act/s and
omission of the defendant to - the defendant’s knowledge
act)® and when committing the act/s.

 the facts (such as the
relationship between the
suspect and the victim, or the
age of the victim as referred to
in the definition of the crime in
the relevant law).

They are subjective because

they cannot be directly observed

by another person. Despite the
subjective nature of these elements,
it is mostly the defendant's actions
in all of the circumstances that are
They are objective because they can used to prove his/her mental state.
be observed by another person.

o

The Penal Code provides:
"Article 11. Commission by action and omission

Whenever a legal definition of a crime includes a certain result, the act comprises not
only the specific action required to produce it, but the omission of any specific action
that would avoid it as well, unless when intention of the law is otherwise.

A result caused by omission is only punishable when the perpetrator thereof is under a
legal duty that personally obliges the perpetrator to avoid said result...”

The mental elements come from the text of the crime and the general
principles and/or assumptions set out in the Penal Code (Articles 11-21).

General Principles of Criminal Responsibility

The general principles (“general assumptions”) regarding criminal
responsibility—which always apply to a crime in the Penal Code—are set
out in Penal Code Articles 11-21 and include principles regarding “intent”
and the "knowledge” of a defendant.

Intent

The requirement of “intent” relates to the state of mind of the defendant
when committing the alleged criminal act.

29



30

Handbook on Investigation of Gender-Based Violence Offenses for the Timor-Leste
Public Prosecution Service

The general rule is that a person is only criminally responsible for acts
contained in the Penal Code where the acts are done with intent (Penal
Code Article 14).

The exception is where the law specifically states that a person can be
criminally responsible for an act done with negligence, rather than intent
(Penal Code Article 14).

Also, a defendant must know the facts underlying the crime. Penal Code
Article 17 removes criminal responsibility where there is an error in the
circumstances of the act.?

Definition of “Intent”

Intent is defined by Penal Code Article 15 in three ways:
(i) the defendant committed the act intending to do the act; or

(i) the defendant committed the act, the necessary consequence of
which was the act defined as a crime; or

(iii) the defendant committed the act while accepting that the act defined
as a crime was a possible consequence of his or her conduct.

In addition, some articles in the Penal Code expressly refer to specific
requirements of intent and knowledge, and in those cases, they must
be proved in addition to the general principles set out above. For
example, the crime of manslaughter requires proving that the defendant
committed the act of killing the victim through negligence as defined in
Penal Code Article 16.

Attempts and Forms of Participation in Crimes

A person may commit a crime—in terms of both the necessary acts and
the intent—by him or herself. However, there are also other ways that a
person can be criminally responsible, including by attempting to commit
a crime or as a joint participant or accomplice.

2 Penal Code Atrticle 17 Error regarding circumstances of the act:

"1. Error regarding elements of the law or acts related to a legally defined crime or
prohibition that would reasonably be considered essential for the perpetrator to have
knowledge of in order to comprehend the unlawfulness of the act excludes intent.

2. The system described in the previous sub-article includes error regarding existence
of assumptions of a cause for exclusion of unlawfulness or guilt.

3. Negligent conduct shall be punishable whenever provided for by law and the
respective assumptions are present.”
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If a defendant does not appear to satisfy all the elements of a crime, it
may be necessary to examine whether the defendant participated in the
crime in another way, for example, by attempting to commit the crime.

An attempt is where someone tries to commit a crime by undertaking
acts required to cause the occurrence of the crime but ultimately fails

for reasons beyond his or her control. For example, if a person used a
machete to try and kill the victim, but the victim survived the wounds,
then the accused could be charged with attempted homicide (rather than
homicide, which requires the act of death to occur), as the act was not
completed.

An Attempt More Than One Perpetrator

An attempt is where the person | The commission of a crime may involve
tries to commit the elements of | more than one perpetrator. Articles 29 to

a crime but fails. 34 of the Penal Code set out the different
Articles 23 to 27 of the Penal ways that a person can be involved in a
Code explain the circumstances crime, either alone, jointly with others, or
in which a person will be by instigating or assisting in the crime.
criminally responsible for an There are three general ways in which a
attempt. person’s connection to a crime can create

criminal responsibility: as principals/co-
principals; principals by instigation; and
accomplices.

Alternative Charges — Choosing the Right Charge

The same conduct by a suspect may fall under several different criminal
provisions. However, only one crime can be prosecuted. Where there

is a possible choice of charges, Article 42 of the Penal Code becomes
relevant:

Article 42. Concurrence of provisions

Except in the situations described above, whenever more than one legal
provision may wholly or partially apply to an act that can be described as a
crime, only one legal provision may be applied to the same, pursuant to the
following rules:

a) The specific provision shall apply with prejudice to the general provision;

b) The subsidiary provision takes precedence over the main provision;

c) The broadest and most complex provision supersedes that which
provides for acts that can be subsumed thereunto.
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Article 42 requires that specific provisions take precedence over general
provisions; that main provisions are applied rather than subsidiary
provisions; and that broad, complex provisions supersede others that can
be subsumed within them.

When considering what charge is appropriate, the PPS should consider
all relevant crimes (i.e. when the elements are all met by the conduct).
The PPS should then apply Article 42 and determine which crime takes
precedence and consider all relevant circumstances.

For example, where a victim suffers a serious physical injury from a
suspect's attack during an attempted rape, which leads to the permanent
disfigurement of the victim, it may be relevant to consider whether the
crime constituted mistreatment of a spouse or an attempted sexual
offense. This will depend on the suspect’s intention, the relationship
between the suspect and the victim, and other objective facts.

The most common forms of violence against women are crimes of
domestic violence. Common scenarios are when a wife has been hit,
slapped, pushed, hit with objects, threatened with violence, sworn

at, verbally abused, and similar behavior. These acts of violence can
potentially be prosecuted under three different legal provisions of the
Penal Code. However, only one crime can be prosecuted in relation to
the same acts. Violent conduct may fall under Penal Code Articles 145,
146, or 154. Each of these crimes is differently described and has different
penalties.

Choosing Article 145 or 146 Choosing Article 145 or 154

« Penal Code Articles 145 and 146  Penal Code Article 154 refers
both refer to “harm to the body to inflicting “physical or mental
or health,” but in Penal Code mistreatment or cruel treatment”
Article 146, the subclauses refer and it is "upon a spouse.” The
additionally to what are serious fact that a victim is a spouse is a
and permanent forms of injury. specific element of the offense that
« There is also a difference in is not referred to in Article 145. In

penalties that reflect the difference
in seriousness: a maximum of 3
years for Penal Code Article 145
and a maximum of 8 years for
Article 146.

this situation, Penal Code Article
42 is relevant to assist in resolving
the issue of selecting the most
appropriate crime.

continued on next page
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Alternative Charges — Choosing the Right Charge (continued)

 The difference between these two  Penal Code Article 42 requires that

offenses is the seriousness of the
injuries inflicted and their impact
on the victim.

« When deciding what charge
may be appropriate, the fact
that serious injury or permanent
disfigurement has not been caused
does not prevent Article 146
from being the most appropriate
charge. Article 146 refers to harm
being caused with the “purpose
of” causing serious injury or
permanent forms of injury. Further,
an "attempt” to cause such injury
(under Penal Code Articles 23-27)
may also be relevant.

the most specific legal provision
take precedence over the general
(Article 42[a]) and the broadest
and most complex provision
(Article 42[c]) supersedes the acts
that can be subsumed.

Article 154 is the most specific
because it applies to violence
against a spouse whereas Article
145 does not. Article 154 is also
the broadest and most complex
provision, as acts against a spouse
falling under Article 145 can be
subsumed by Article 154.

This interpretation is reinforced
because the nature of the crime is
against a spouse. That is the special
seriousness of the crime.

The difference in penalties also
reflects the seriousness of the
crime; Article 145 has a penalty of
a maximum of 3 years whereas
Article 154 is a maximum of years.

Further Observations

+ Both Articles 146 and 154 refer to "harm to body or health”. This phrase has
two types of harm: harm to the body and harm to health. Both offenses
can cover either physical injury to the body or harm to health, which may
be harm to the physical health or mental health of the victim. Victims of
domestic violence often say that it is not the hit or the slap which has the
worst effect on them, but the mental and psychological effects which linger
and can be long lasting. They think, “When will it happen again? | no longer
trust him. | must make sure | don't do anything he doesn't like.” There
is often a constant feeling of fear and anxiety as they live together in a

domestic relationship.

« The term "mistreatment” does not require a course of conduct or a
pattern of behavior. Mistreatment may comprise physical mistreatment or
psychological mistreatment. It is not necessary for there to be repetitive
acts committed on the victim for it to meet the requirements of Article 154.
A single act of mistreatment would be sufficient, and it could be violence
inflicted on the victim that is physical sexual, psychological, or economic.

continued on next page
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Alternative Charges - Choosing the Right Charge (continued)

However, often crimes of domestic violence are repetitive, there is a pattern
of behavior, and it escalates over time. That is why it is important to obtain
a history of violence from a victim when they report or file a complaint.
The history will affect the number of charges that are laid and whether
there are circumstances of aggravation.
 Charges in GBV cases should reflect:
(i) the seriousness of what took place,
(i) the facts surrounding the alleged offending,

(iii) the provable intent of the suspect, including any premeditation or
persistence on the part of the suspect, and

(iv) the severity of any injury—whether physical or psychological—
suffered by the victim.




PART D:

Elements of Offenses of Gender-Based
Violence - Specific Offenses

This part sets out a selection of offenses under the Penal Code which—
depending on the circumstances of the offending—may comprise GBV.
They include:

(i) Crimes against Life (Penal Code Articles 138, 139, 140, and 143),

(i) Crimes against Physical Integrity (Penal Code Articles 145, 146,
147,154, 155, and 156),

(iii) Personal Aggressions (Penal Code Article 157).

(iv) Crimes of Sexual Aggression (Penal Code Articles 171, 172, 173,
174,175, 176, 177, 178, 181, and 182), and

(v) Other Crimes (Penal Code Article 225).

Although not all of the selected offenses fall within the scope of LADV
Article 35—and as such may not be “crimes of domestic violence"—the
offenses have been selected to highlight the kinds of offending that are
most likely to constitute GBV. In any event, if the circumstances of the
offending fall within the context of domestic violence as set out in LADV
Article 2, the victim is entitled to the support services provided under
the LADV.

The elements of the individual offenses have been identified to assist

in the conduct of investigations. They are also helpful to consider when
decisions are being made as to which offense should be charged. Each
offense also identifies the possible alternative charges as well as relevant
circumstances of aggravation. When considering the charge, it is helpful
to be aware of other alternative offenses which may be appropriate

in the factual circumstances of the alleged conduct, and the elements
required to prove those offenses. It is also important to review whether
the circumstances of the offending fall within the circumstances of
aggravation provided for under the Penal Code. Those circumstances,

if proven, will establish the offending as more serious and give rise to a
greater range of sentencing options.
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It is important to note that the examples in Part D focus on offending
by male defendants against female victims, as this is the most prevalent
form of GBV offending.? However, other victims may also be subject to
GBV and include persons who are lesbian, gay, bisexual, transgender,
intersex or queer (LGBTIQ+). LGBTIQ+ persons may experience additional
discrimination and forms of violence and have difficulties when
complaining about GBV offenses committed against them. Further,
there may be cases in which the female is the defendant, and the

male is the victim. Such cases may include—in a situation of domestic
violence—when the woman has been an earlier victim of violence and
finally retaliates against the perpetrator. This is commonly referred to as
"battered wife syndrome."?*

Homicide

Law and Elements of an Offense

Article 138 - Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“Any person who kills another person is punishable with 8 to 20 years
imprisonment.”
Elements of offense to be proved:

Objective elements — Acts/Facts

» The defendant committed act/s.

» The act/s of the defendant resulted in the death of the victim.

« [the victim was in a family or intimate relationship with the defendant, if
LADV Art 2 applies].

Subjective elements — Intent/Knowledge
e The defendant committed the act/s:
(i) with an intention to do the act/s; or
(i) the necessary consequence of the act/s was the death of the victim;
or

(iii) accepting that the death of the victim was a possible consequence of
his/her acts.

continued on next page

2 Spotlight Initiative to Eliminate Violence against Women & Girls in Timor-Leste. 2021.
Social Norms Study Report. p. 4.

24 Judicial System Monitoring Programme (JSMP). 2017. Battered Women and Self-Defence
in Timor-Leste. JSMP: Dili.
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Homicide (continued)

Maximum Penalty: 20 years imprisonment.

Possible Alternative Charges

» Aggravated Homicide — Penal Code Article 139.
» Manslaughter — Penal Code Article 140.

Offense under the Law Against Domestic Violence

Homicide is a “crime of domestic violence” under LADV Article 35(b) if it falls
within Article 2 of the LADV.

Examples of homicide or femicide.

« A man stabbing a woman with a knife or a machete resulting in her death.

« A man beating a woman around the head with a blunt instrument, a stone,
or a cooking pan leaving her to die.

* A man strangling a woman.

« A man drowning a woman or girl or pushing her off a steep ledge and she dies.

If the victim is the wife, parent, or child of the defendant, then it will be

aggravated homicide, Penal Code Article 139.

Aggravated Homicide

Law and Elements of an Offense

Article 139 - Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“If homicide is committed under circumstances that are particularly
reprehensible or reflect a particular degree of perversity:
a) Through employment of poison, torture, asphyxia, fire, explosive or
by another insidious means or that translates into the commission of
a crime of collective danger or, with another act of cruelty to inflict
greater suffering to the victim;
b) Through treachery or disguise or another means or recourse that
renders the defense of the victim difficult or impossible;
c) Out of greed, pleasure in killing, seeking of excitement or satisfaction of
a sexual nature, through payment or reward or promise of payment or
reward, or for any other superfluous or insidious reason;
d) For the purpose of preparing, executing or covering up another crime,
facilitating escape or ensuring impunity of the perpetrator of a crime;
e) Out of racial, religious or political hatred;

continued on next page
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Aggravated Homicide (continued)

f)  With premeditation, construed as cold-bloodedness, giving forethought
to the means of performing the crime or delaying intent to kill for more
than 24 hours;

If the victim is a spouse, descendant, parent, collateral or similar

relation to the second degree, a person adopted by the perpetrator or a

person living with the perpetrator under analogous conditions where a

hierarchical, economic or labor dependency exists;

h) If the victim is particularly vulnerable by reason of age, iliness or
physical or mental disability;

i) If the victim is a member of an organ of national sovereignty and
constitutional political body, member of a local government body,
magistrate, public defender, attorney, court clerk, public servant or any
other person responsible for a public service, provided that the crime is
committed while performing or because of performance of his or her duties;

j) If the victim is a witness, declarant, expert, aggrieved party or victim
and the crime is committed with the purpose of impeding the
deposition, informing or filing of a complaint or because of the person's
involvement in the proceedings, the perpetrator shall be punishable
with 12 to 25 years imprisonment.”

€

Elements of offense to be proved:
Objective elements — Acts/Facts

» The defendant committed acts.

+ The acts of the defendant resulted in the death of the victim.

« The circumstances of the death were particularly reprehensible or
reflected a particular degree of perversity as in Article 139 sub-articles
(a)-()-

* [The victim was in a family or intimate relationship with the defendant,
if LADV Article 2 applies].

Subjective elements - Intent/Knowledge

* The defendant committed the act/s

(i) with an intention to do the acts; or
(i) the necessary consequence of the act/s was the death of the victim; or

(iii) accepting that the death of the victim was a possible consequence of
his/her acts.

Maximum Penalty: 25 years imprisonment.
Possible Alternative Charges

» Homicide — Penal Code Article 138.
* Manslaughter — Penal Code Article 140.

continued on next page
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Aggravated Homicide (continued)

The crime of aggravated homicide (Penal Code Article 139) applies to causing the

death of a person in particularly reprehensible ways or showing deliberateness

and cruelty in causing death. The examples are given in the article.

In the context of GBV, this includes aggravation because the victim is a

spouse, family member, intimate partner, or person who is in a situation of

dependency on the defendant. Examples include:

A husband kills his wife as he no longer wants to be with her and now lives
with another woman.

A husband kills his wife's sister who lives with them and the wife's sister is
dependent on them for food and shelter.

Manslaughter

Law and Elements of an Offense

Article 140 — Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“1. Any person who, by negligence, kills another person is punishable with up
to 4 years imprisonment or a penalty of fine.
2.In cases where the perpetrator has acted with gross negligence, the same
is punishable with up to 5 years imprisonment.”
Elements of offense to be proved:
Objective elements — Acts/Facts
+ The defendant committed act/s:
(i) Failing to proceed with caution that he/she was obliged to use and
was able to use in the circumstances.

(i) The defendant's act/s were committed by negligence (Penal Code
Article 16).

» The defendant’s acts resulted in the death of the victim.
Subjective elements — Intent/Knowledge

« The defendant committed the act/s (by negligence, under Penal Code
Article 16) with

(i) ordinary negligence — by using less caution than he/she was obliged
to use, and was capable of proceeding with, by acting in a manner
in which:

continued on next page
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Manslaughter (continued)

a) death of the victim was a possibility; or
b) the defendant did not realize that the death of the victim was a
possibility; or
(i) gross negligence — by using less caution than he/she was obliged to
use, and was capable of proceeding with, and circumstances indicate
that the defendant acted with levity or temerity and failed to observe
elementary duties of prudence.

Maximum Penalty: 4 years imprisonment where ordinary negligence, or 5
years where gross negligence.

Possible Alternative Charges

» Homicide — Penal Code Article 138
» Aggravated Homicide — Penal Code Article 139

There are two forms of the offense: (i) Article 140(1) which is causing death by
negligence, and (ii) Article 140(2) which is causing death by gross negligence.
Negligence and gross negligence are defined in Penal Code Article 16.°

Examples of negligence under Article 140(1) in a GBV context include:

« A husband and wife are arguing, the wife is standing near a bench and the
husband punches her in the head several times, she becomes unsteady on
her feet, and then the husband pushes her backwards. She falls and her
head strikes the edge of the table and she dies from a hemorrhage to the
head. (Death by Negligence).

« A wife is an invalid and has a serious heart condition. The husband shouts
and pushes her roughly against the bed, she falls and breaks her hip and
dies of a heart attack. (Death by negligence).

« A husband has been beating his wife for years, sometimes leading to
hospitalization. The husband complains about her cooking and throws a
plate of food at her that hits her head. The wife already has a knife in her
hand, expects he will beat her, and stabs him in the chest and he dies.
(Death by negligence,” battered spouse syndrome.”)

Examples of gross negligence under Article 140(2) in a GBV context include:

« A wife is standing at an open fireplace cooking food. Her husband comes
home and shouts and abuses her for the lateness of the meal. He hits her
on the head with a lamp and shoves her from behind. She falls headfirst
into the fire hitting her head on the fireplace and dies. (Death by gross
negligence as she was already in a dangerous position at the fireplace
before the violence of hitting her on the head and shoving her from behind).

continued on next page
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Manslaughter (continued)

+ Contrast the above example to a similar situation where a wife is standing
at an open fireplace cooking food. Her husband comes home and surprises
her by grabbing her and tickling her from behind, she jumps with surprise
and falls headfirst into the fire hitting her head on the fireplace and dies.
(Death by negligence as she was already in a dangerous position at the
fireplace before he grabbed and tickled her from behind. He should have
used greater caution before grabbing and surprising her in that situation).

»

Article 16. Definitions of Negligence

(1) Any person who fails to proceed with caution to which, according to the
circumstances, the same is obliged and capable of proceeding, acts with negligence,

if the perpetrator: a) acts in such a manner that commission of a defined crime is

a possibility, yet acts without accepting said result; or b) Does not even realize the
possibility of committing said act.

(2) The type of negligence referred to in the preceding sub-article shall take on the form
of gross negligence whenever circumstances reveal that the perpetrator acted with levity
or temerity and failed to observe elementary duties of prudence required in such a case.
The use of a knife may be regarded as excessive self-defense, but it is arguable that as
she already had the knife in her hand, it may have been a spontaneous act to protect
herself against further violence from him.

Judicial System Monitoring Programme (JSMP). 2017. Battered Women and Self-Defence in
Timor-Leste. JSMP: Dili. p. 34

o

a

Abandonment or Exposure

Law and Elements of an Offense

Article 143 — Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“1. Any person who, intentionally, endangers the life of another person by:

» Exposing said person in a place where the same is placed in a situation
where he or she is unable to protect him or herself single-handed; or
« Abandoning the person defenseless by reason of age, physical
impairment or illness, when the perpetrator is responsible for protecting,
caring for or assisting said person; Is punishable with 1to 6 years
imprisonment.
2. If the act results in:

a) Serious harm to physical integrity, the perpetrator is punishable with
2 to 8 years imprisonment;

b) Death, the perpetrator is punishable with 5 to 15 years imprisonment.
3. If the victim is a spouse, descendant, parent or collateral kin to the second
degree, a person who has adopted or is adopted by the perpetrator or

continued on next page
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Abandonment or Exposure (continued)

a person cohabiting with the perpetrator in conditions analogous to those
of spouse, the limits to the penalties referred to in the previous sub-
articles shall be increased by one-third.”

Elements of offense to be proved:
Objective elements — Acts/Facts — Penal Code Article 143(1)(a)
» The act/s of the defendant put the victim in a place where he or she was
unable to protect himself or herself single-handed (that is by himself or

herself alone).
« The defendant’s act/s endangered the life of the victim.

Subjective elements — Intent/Knowledge — Penal Code Article 143(1)(a)
» The defendant committed the act/s:

(i) with the intention to commit the act/s and to endanger the life of the
victim; or

(i) the necessary consequence of the defendant’s act/s was to endanger
the life of the victim; or

(iii) accepting that endangering the life of the victim was a possible
consequence of his or her acts.

Objective elements — Acts/Facts — Penal Code Article 143(1)(b)

« The act/s of the defendant were to abandon the victim.
« The victim was defenseless by reason of age, physical impairment, or
illness.
« The defendant was responsible for protecting, caring for, or assisting the
victim.
 The defendant's act/s endangered the life of the victim.
Subjective elements — Intent/Knowledge — Penal Code Article 143(1)(b)
» The defendant committed the act/s:
(i) with intention to commit the act/s and with the intention of
endangering the life of the victim; or
(i) the necessary consequence of the defendant’s act/s was to endanger
the life of the victim; or
(iii) accepting that endangering the life of the victim was a possible
consequence of his or her acts.

Maximum Penalty: 6 years imprisonment. Or more if: Article 143(2a) — the
defendant’s acts caused serious harm to physical integrity of the victim; or
Article 143 (2b) — the defendant’s acts caused the death of the victim; or
Article 143(3) - the victim has a relationship or situation with the defendant
as described, such as a spouse.

continued on next page
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Abandonment or Exposure (continued)

Aggravation/Possible Alternative Charges

» Homicide — Penal Code « Serious Offenses against Physical
Article 138 Integrity — Penal Code Article 146

» Aggravated Homicide — « Mistreatment of a Spouse —
Penal Code Article 139 Penal Code Article 154

» Manslaughter — Penal Code  Mistreatment of a Minor —
Article 140 Penal Code Article

+ Aggravation due to Results —  Mistreatment of a Disabled
Penal Code Article 156 Person — Penal Code Article 153

There are many examples of this offense that may not relate to GBV. These
are situations where a defendant endangers the lives of vulnerable children
and aging parents by exposing or abandoning them.

Examples which are related to GBV:

 a husband leaves his wife after his wife has had a difficult birth and
she is bedridden trying to breastfeed the baby. He does not make any
arrangements to provide for her and she is unable to leave the house to buy
food, cook for herself, or get medical necessities for herself and the baby.

A wife suffers from early dementia and is also in a wheelchair due to other
health issues. The husband goes to visit friends who live in another village
for a week, leaving his wife alone in the house with little food and water
and no one to care for her. After 3 days, a passing neighbor hears her cries
and finds her living in filth and severely dehydrated.

Simple Offenses against Physical Integrity

Law and Elements of an Offense

Article 145 — Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“1. Any person who causes harm to the body or health of another person is
punishable with up to 3 years imprisonment or a fine.

2. Prosecution depends on the filing of a complaint.”
Elements of offense to be proved:

Objective elements — Acts/Facts

» The defendant committed act/s.

» The defendant’s acts caused harm to the body or health of the victim.

* [the victim was in a family or intimate relationship with the defendant,
if LADV Article 2 applies].

continued on next page
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Simple Offenses against Physical Integrity (continued)

Subjective elements — Intent/Knowledge
« The defendant committed the act/s:

(i) with an intention to do the act/s and cause harm to the body and
health of the victim, or

(i) the necessary consequence of the act/s was the harm to the body or
ihealth of the victim; or

(iii) accepting that the harm to the body or health of the victim was a
possible consequence of his or her acts.

Maximum Penalty: 3 years imprisonment (more if circumstances of
aggravation apply).

Aggravation/Possible Alternative Charges

« Mistreatment of a Spouse — Penal Code Article 154.

« Serious offenses against Physical Integrity — Penal Code Article 146.
« Mistreatment of a Minor — Penal Code Article 155.

« Mistreatment of a Disabled Person — Penal Code Article 153.

Offense under the Law Against Domestic Violence

Simple offenses against physical integrity will be a “crime against domestic
violence” under LADV Article 35(b) if they fall within Article 2 of the LADV.

« Article 145 is broadly expressed and can cover a wide variety of acts toward
a victim. The harm caused can be physical harm or harm to the health of a
person, which could include causing mental health and psychological harm.

 The offense may arise in many situations that are not in a GBV context.

« Common examples may be hitting, punching, slapping, pulling hair,
pushing, throwing an object at a person, or chasing a person causing them
to fall, causing injuries such as bruising, grazing, or wounding.

« In a GBV context, if the acts are committed against a spouse—most often a
wife—or if the offender is in an intimate relationship with the victim, then
LADV applies. The acts covered under this offense can include acts that
amount to physical, sexual, psychological, or economic violence under the
LADV. Acts that result in physical injury can also cause psychological harm
to the victim.

« If the acts of the offender cause physical or psychological harm to the
health of a wife, the acts may also fall under Article 154 which specifically
refers to mistreatment of a spouse. See the examples under Article 154.

continued on next page
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Simple Offenses against Physical Integrity (continued)

« If the acts could fall also under Article 154, then Article 42 requires that
specific provisions take precedence over general provisions (Article 42[a]),
and the broadest and most complex provision supersedes the acts subsumed
(Article 42[c]).

« Article 154 is the most specific because it applies to violence against a
spouse, whereas Article 145 does not. Article 154 is the broadest and most
complex provision as acts falling under Article 145 against a spouse can be
subsumed by Article 154.

 In summary, acts that fall under Article 145, if committed against a spouse,
need to be carefully assessed in the circumstances of the relationship
including past violence and the seriousness of the effect of the act(s) on
the spouse as the most appropriate offense is likely to be Article 154.

Serious Offenses against Physical Integrity

Law and Elements of an Offense

Article 146 — Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“Any person who causes harm to the body or health of another person with
the purpose of:

a) Depriving such person of an important organ or limb;

b) Seriously or permanently disfiguring said person;

c) Seriously affecting, for a long period of time or definitively, a person’s
working capacity, intellectual faculties, or capacity to procreate;

d) Causing permanent illness or incurable mental disorder to such a
person; or

e) Endangering the life of said person;
is punishable with 2 to 8 years imprisonment.”

Elements of offense to be proved:

Objective elements — Acts/Facts

» The defendant committed act/s.

» The act/s of the defendant caused harm to the body or health of the
victim as described in Penal Code Article 146 sub-articles (a)—(e).

e [the victim was in a family or intimate relationship with the defendant, if
LADV Article 2 applies].

continued on next page
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Serious Offenses against Physical Integrity (continued)

Subjective elements - Intent/Knowledge
« The defendant committed the act/s:

(i) with an intention to do the acts and to cause one of the effects to the
victim listed in Article 146 sub-articles (a)-(e); or

(i) the necessary consequence of the act/s was to cause harm to the
body or health of the victim in one or more of the effects listed
Article 146 sub-articles (a)—(e); or

(iii) accepting that one or more of the effects listed Article 146 sub-
articles (a)—(e) of harm to the victim were a possible consequence of
his or her acts.

Maximum Penalty: 8 years imprisonment (more if circumstances of
aggravation apply).

Aggravation/Possible Alternative Charges

« Mistreatment of a Spouse — Penal Code Article 154.

« Mistreatment of a Minor — Penal Code Article 155.

» Mistreatment of a Disabled Person — Penal Code Article 153.

» Aggravation — Penal Code Article 147.

« Simple Offenses against Physical Integrity — Penal Code Article 145.

Offense under the Law Against Domestic Violence

Article 146 will be “crime against domestic violence" under LADV Article 35(b)
if it falls within Article 2 of the LADV.

Articles 145 and 146 both refer to "harm to the body or health,” but in Article
146, the sub-articles additionally describe what are serious and permanent
forms of injury. The major difference between the two offenses is the
seriousness of the injuries inflicted and the impact on the victim.

In a GBV context, examples of types of injuries and impacts under Article 146

include:

« Article 146(a) a husband using a knife and causing loss of his wife's finger
or a kidney; or punching her ears and causing deafness; or hitting her in
the face with an object causing blindness or loss of her teeth.

« Article 146 (b) a husband disfiguring his wife's face with a knife or a burn so
that no other man will find her attractive.

- Article 146 (c) a husband beating his wife so badly that she is unable to
work for a long time or causing her brain damage.

- Article 146 (d) a husband has physically beaten his wife so many times that
she suffers from psychiatric depression and risks self- harm.
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Mistreatment of a Disabled Person

Law and Elements of an Offense

Article 153 — Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“1. Any person who has guardianship or custody, or is responsible for the
education of a disabled person, even as a subordinate under employment,
who is particularly vulnerable by reason of illness, advanced age, pregnancy,
physical or mental impairment, and causes harm to said person’s body or
health, or inflicts physical or mental mistreatment or cruel treatment, is
punishable with 2 to 6 years imprisonment, if no heavier penalty is applicable
by force of another legal provision.

2. If the victim is a descendant, collateral kin, family or similar to the second
degree, a person who has adopted or been adopted by the perpetrator or
person cohabiting with the perpetrator under similar conditions, the limits of
the sentence shall be increased by one third.”

Elements of offense to be proved:

Objective elements — Acts/Facts

« The defendant committed the act/s toward the victim,

« The act/s of the defendant caused harm to the victim’s body or health,
or amounted to inflicting physical or mental mistreatment, or cruel
treatment upon the victim,

« The victim is disabled, and is vulnerable by reason of illness, old age,
pregnancy, or physical or mental impairment, and

 The defendant has guardianship or custody of the victim, or is
responsible for the education of the victim, or is in a position of authority
in relation to the victim in a professional context.

Subjective elements — Intent/Knowledge
» The defendant committed the act/s:

(i) with an intention to cause harm to the victim’s body or health, or to
inflict physical or mental mistreatment or cruel treatment upon the
victim; or

(i) the necessary consequence of the act/s was to cause harm to the

victim’'s body or health, or inflict physical or mental mistreatment or
cruel treatment upon the victim; or

(iii) accepting that harm to the victim’s body or health, or physical or
mental mistreatment, or cruel treatment upon the victim was a
possible consequence of his or her acts.

continued on next page
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Mistreatment of a Disabled Person (continued)

Maximum Penalty: 6 years imprisonment (more if circumstances of
aggravation apply).

Aggravation/Possible Alternative Charges

» Aggravation — Penal Code Article 156.

« Simple Offenses against Physical Integrity — Penal Code Article 145.
« Serious Offenses against Physical Integrity — Penal Code Article 146.
» Mistreatment of a Minor — Penal Code Article 155.

* Abandonment or Exposure — Penal Code Article 143.

Offense under the Law Against Domestic Violence

Mistreatment of a disabled person is a “crime of domestic violence” under the
LADV Article 35(a).

The gravity of this offense is that it is committed against a disabled person who
is vulnerable because of iliness, old age, pregnancy, or a physical or mental
impairment, and it is committed by a person who is in a position of responsibility
for or authority over the disabled person. Penal Code Article 153(2) specifically
addresses circumstances when that relationship is most likely to arise, such as

in a family or extended family situations in which the disabled person is taken in
or adopted into the family when such mistreatment increases the defendant’s
penalty (similar to Mistreatment of a Minor, Penal Code Article 155[3]). The scope
also includes a disabled person who is “...a subordinate under employment.”

Disability of the person

 The type of disability of the person that causes them to be particularly
vulnerable is broad and includes permanent or temporary disability, e.g.,
temporary illness, temporary impairment, or during pregnancy.

Position of the defendant

« In addition to the mistreatment of a disabled person by a defendant
who is in a position of responsibility for or authority over the disabled
person in a domestic type of relationship (Penal Code Article 153[2]), its
scope encompasses a disabled person who is “...a subordinate under
employment” with the defendant. This may be a disabled person who is
employed by the defendant.

Acts causing harm to the body or health of the victim

» Harm includes giving a mentally or physically disabled person food that is
too hot and which burns their mouth or hands.

« Giving a disabled person medication or poison that harms their body or
health, or giving them food they cannot tolerate that causes harm and may
also worsen their disability.

continued on next page
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Mistreatment of a Disabled Person (continued)

Requiring a disabled employee to undertake unsuitable harmful work tasks
or exploiting their disability that causes stress and harm, either physical or
mental. This could include a woman worker who is pregnant.

Acts that result in physical injuries that require medical treatment or
medicine may also cause psychological harm.

Acts of physical mistreatment

Includes a family member hitting, punching, slapping, pulling hair, pushing,
or throwing an object at a person who is disabled on account of old age
or mental impairment. Such acts can result in physical injuries that require
medical treatment or medicine and may also also cause psychological
harm.

Acts of mental mistreatment

Can include the above examples noting that such physical acts of
violence by a family member against a disabled relative often also cause
psychological and mental harm to the person by putting him or her in fear
of the family member, reducing personal confidence and self-esteem, and
feeling unsafe in the home.

Can include a person isolating his or her aged or otherwise disabled
mother from her family or friends; preventing her from leaving the house;
taking her money or other possessions; constantly criticizing her; shouting
and yelling at her, telling her that she is disgusting.

Can include a guardian of a mentally or physically disabled person
threatening to abandon the disabled person, thus causing the victim to
experience fear, anxiety, and mental distress.

Acts of cruel treatment

Examples include locking an elderly person up, abusing them and calling
the names, refusing to allow them to eat, drink, or go to the toilet; taunting
a mentally disabled person, taking his or her prized possessions; not
sharing food with the person.

Important note: This offense does not require that the acts be repetitive.

A single act of physical or mental mistreatment or act causing harm to

the body or health can amount to an offense. The term “mistreatment”
includes both physical and psychological acts and does not require a course
of conduct or a pattern of behavior. A single act of mistreatment may be
sufficient. Physical mistreatment may involve several events on one occasion.
For example, verbal abuse of an aged relative, pushing them causing them to
fall, and then kicking them.
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Mistreatment of a Spouse

Law and Elements of an Offense

Article 154 — Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“Any person who inflicts physical or mental mistreatment or cruel treatment
upon a spouse or person cohabiting with the perpetrator in a situation
analogous to that of spouse is punishable with 2 to 6 years imprisonment if
no heavier penalty is applicable by force of another legal provision.”

Elements of offense to be proved:

Objective elements — Acts/Facts

e The defendant committed the act/s toward the victim.

* The act/s of the defendant amounted to inflicting physical or mental
mistreatment, or cruel treatment upon the victim.

= The victim is the spouse of the defendant or cohabits with the defendant
in a situation analogous to that of a spouse.

Subjective elements — Intent/Knowledge

e The defendant committed the act/s:
(i) with an intention to inflict physical or mental mistreatment or cruel

treatment upon the victim; or

(i) the necessary consequence of the act/s was to inflict physical or
mental mistreatment, or cruel treatment upon the victim harm; or

(iii) accepting that physical or mental mistreatment, or cruel treatment
upon the victim was a possible consequence of his or her acts.

Maximum Penalty: 6 years imprisonment (more if circumstances of
aggravation apply).

Aggravation/Possible Alternative Charges

» Aggravation — Penal Code Article 156.
« Simple offenses against Physical Integrity — Penal Code Article 145.
« Serious offenses against Physical Integrity — Penal Code Article 146.

Offense under the Law Against Domestic Violence

Mistreatment of a spouse is a “crime of domestic violence” under the LADV
Article 35(a).

continued on next page
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Mistreatment of a Spouse (continued)

The gravity of these offenses is that they are offenses committed by and against the
person who should be protected and respected in their intimate relationship of living
together. Living at home with a spouse should be the safest place for a wife. Instead,
it becomes the place where she is unsafe.

Acts of physical mistreatment

Include a husband hitting, punching, slapping, pulling hair, pushing, using
a weapon such as a blunt object or knife, or throwing an object at his wife.
Such acts can result in physical injuries that require medical treatment or
medicine and may also cause psychological harm.

Acts of mental mistreatment

Can include the above examples noting that physical acts of domestic
violence by a husband against his wife often cause psychological and
mental harm to her by putting a wife in fear of her husband, reducing her
confidence and self-esteem, and feeling unsafe in the home.

Can include a husband isolating his wife from her family; monitoring his
wife's daily activities; making jealous accusations; preventing her from
leaving the house without his permission because of his jealousy and
wrongly thinking she is having an affair; abusing her and calling her bad
names; severe criticism; shouting and yelling at her; accusing her of being a
bad wife, cook or mother.

Acts of a sexual nature

Examples of acts of a sexual nature that result in physical or mental
mistreatment include coercive sexual acts by a husband on his wife (not
involving penetration) which she does not want to engage in either at all or
at that time as it hurts her, or is a degrading form of sex, or she is unwell or
is heavily pregnant.

Acts of economic violence

Examples of acts of economic violence that result in psychological or
mental mistreatment or cruel treatment include a husband preventing

his wife from going out of the house to earn money; burning her clothes;
selling her jewelry for his own benefit; controlling finances and her
spending, all of which would affect her psychologically and may also affect
her health if she is unable to buy chemist items and clothes that she needs.

Acts of cruel treatment

Examples, include a husband tying his wife up, abusing her and calling her
names, and refusing to allow her to eat, drink, or go to the toilet.

continued on next page
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Mistreatment of a Spouse (continued)

Important note: This offense does not require that the acts be repetitive.

A single act of violence can amount to an offense. The term “mistreatment”
includes both physical and psychological acts and it does not require a course
of conduct or a pattern of behavior. A single act of mistreatment may be
sufficient. Physical mistreatment may involve several events on one occasion.
For example, verbal abuse of a spouse; chasing them out of the house with

a weapon in hand; threatening to kill them; causing them to fall down and
then beating them. Or a harrowing experience of sexual violence or physical
violence when the spouse was pregnant.

Mistreatment of a Minor

Law and Elements of an Offense

Article 155 — Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“1. Any person who provides guardianship or custody, or is responsible for the
education of a minor aged less than 17 years, or does so under subordinate
employment, and:

a) Causes harm to the minor's body or health, or inflicts physical or mental
mistreatment or cruel treatment;

b) Subjects the minor to economic exploitation, hazardous work or work
capable of compromising his or her education or physical, mental,
spiritual, moral or social development;

¢) Subjects the minor to any form of slavery or analogous practise;

d) Uses, recruits or offers the minor for purposes of prostitution,
production of pornographic material or pornographic shows; or

e) Uses, recruits or offers the minor for practicing unlawful acts or
activities, namely production and trafficking in narcotics as defined by
international conventions, is punishable with 2 to 6 years imprisonment,
if no heavier penalty is applicable by force of another legal provision.

2. Any person who, under similar circumstances, uses a minor for begging
is punishable with up to 3 years imprisonment, if no heavier penalty is
applicable by force of another legal provision.

3. If the victim is a descendant, collateral kin, relative or similar to the second
degree, has adopted or been adopted by the perpetrator or a person
cohabiting with the perpetrator under similar conditions, the limits to the
penalties referred to in the preceding sub-articles shall be increased by

one third.”

continued on next page
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Mistreatment of a Minor (continued)

Elements of offense to be proved:

Objective elements — Acts/Facts
 The victim is a child under the age of 17 years.
« The defendant is responsible to the victim for:
(i) his or her guardianship or custody; or
(ii) his or her education; or
(iii) employs him or her as a subordinate.
- The defendant in the above situations used the victim for begging, or
» The defendant in the above situations did act/s toward the victim that:
(i) caused harm to the body or health of the victim: or
(i) inflicted physical or mental mistreatment or cruel treatment on the
victim; or
(iii) subjected the victim to employment practices that amounted
to economic exploitation or dangerous work or work that could
compromise either the victim’s education or the victim’s physical,
mental, moral, or social development; or
(iv) subjected the victim to slavery or similar control over the victim; or
(v) used, recruited, or offered the victim for prostitution or pornography;
or
(vi) used, recruited, or offered the victim for the production and
trafficking of drugs.
Subjective Elements - Intent/Knowledge
» The defendant committed the act/s:
(i) with an intention to do the acts and knowing that the victim was
under the age of 17 years; or
(i) the necessary consequence of the act/s was the harm or effects to
the under 17-year-old victim in one or more ways as set out in Penal
Code Article 155(1) sub-articles (a)—(e); or begging by the victim
under Penal Code Article 155(2), or
(iii) accepting that the harm or effects to the under-17-year-old victim
under one or more of Penal Code Article 155(1)(a)-(e), or begging
by the victim under Penal Code Article 155(2), were a possible
consequence of his or her acts.

Maximum Penalty: 6 years imprisonment (more if Penal Code Articles 155[3]
or 156 apply).

Aggravation/Possible Alternative Charges
» Aggravation - Penal Code Article 156.

continued on next page
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Mistreatment of a Minor (continued)

Offense under the Law Against Domestic Violence

Mistreatment of a Minor is a “crime against domestic violence” under LADV
Article 35(a).

The scope of this offense covers many different types of acts and situations
against a minor.

In a GBV context, examples that involve girls that may not apply to her
brothers either at all or to the same extent, include:

Penal Code Article 155(a)

« acts of physical violence such as a parent hitting, slapping, pushing,
kicking, pulling ears or hair, throwing objects at, or burning a girl.

« acts of psychological abuse such as issuing threats, verbal abuse, name
calling, severe criticism, and acts of humiliation against a girl.

« The term "mistreatment” includes both physical and psychological acts. It
does not require a course of conduct or a pattern of behavior. A single act
of mistreatment may be sufficient depending on the circumstances and the
gravity of the conduct having regard to the fact that the perpetrator has
a special responsibility to protect the child who is vulnerable because of their
age.

« cruel treatment is also very broad, and includes not allowing the girl to
play or read, threatening to hurt her, depriving her of food or medical
treatment, or access to hygiene, or forcing her to do very unpleasant or
unsafe work around the home.

Penal Code Article 155(b)

« making the child work either in the family street store or doing home
chores instead of going to school, and preventing her from playing with
her friends.

Penal Code Article 155(c)
- threatening to abandon her or marry her off to an old man unless she does
the family chores as she is told.
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Threats

Law and Elements of an Offense

Article 157 — Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“1. Any person who, by any means, threatens another person with commission
of a crime in order to cause fear or unrest or to undermine that person'’s freedom
of decision-making is punishable with up to 1year imprisonment or a fine.

2. Prosecution depends on the filing of a complaint.”

Elements of offense/Matters to be proved:

Objective elements — Acts/Facts

The defendant committed the act/s.

The defendant threatened the victim with the commission of a crime (by
any means).

The crime threatened to be committed by the defendant to the victim
was a crime under the Penal Code.

The crime threatened to be committed by the defendant to the victim
was a “crime of domestic violence” under LADV Article 35(a) or Article
35(b), if the victim was in a family of intimate relationship with the
defendant under LADV Article 2.

The defendant’s threat to cause fear or unrest or undermine the victim's
freedom of decision-making.

Subjective elements — Intent/Knowledge

The defendant committed the act/s:

(i) with the intention of causing fear or unrest, or undermine the victim’'s
freedom of decision-making; or
a) the necessary consequence of the act/s was to cause fear or unrest,
or to undermine the victim'’s freedom of decision-making; or
b) accepting that the victim's fear or unrest, or an undermining of the
victim's freedom of decision-making were a possible consequence
of his or her acts.

Maximum Penalty: 1 year imprisonment.

Aggravation/Possible Alternative Charges

Mistreatment of a Spouse — Penal Code Article 154.
Mistreatment of a Minor — Penal Code Article 155.
Mistreatment of a Disabled Person — Penal Code Article 153.
Coercion — Penal Code Article 158.

Serious Coercion — Penal Code Article 159.

continued on next page
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Threats (continued)

Penal Code Article 157 is broad in scope and could cover many different

situations in which a threat is made to a victim which amounts to a threat to

commit a crime to cause fear or unrest, or control or undermine the victim's

ability to make their own decision.

Examples of threats in the context of GBV often involve an imbalance of

power and include a husband against his wife or an intimate partner against

his female partner. Examples include:

« threats to kill his wife or beat her to death;

« threats to abandon his wife or other dependent family member;

- threats to expel his wife from the home;

« threats to take away their children, or to physically harm the children or
other persons.

« threats to share her personal information or photographs on the internet.

Coercion

Law and Elements of an Offense

Article 158 - Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“1. Any person who, by means of violence or threat of serious harm, compels
another person to commit an act or omission, or to accept an activity under
duress is punishable with up to 2 years imprisonment or a fine.

2. Prosecution depends on the filing of a complaint.”

Elements of offense to be proved:

Objective elements — Acts/Facts
» The defendant committed the act/s:
(i) used violence against the victim; or
(ii) threatened serious harm to the victim.
e The defendant’s acts:
(i) compelled the victim to do/or not do something; or
(i) forced the victim to accept an activity under duress.

continued on next page
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Coercion (continued)

Subjective elements — Intent/Knowledge
» The defendant committed the act/s:
(i) with an intention to do the act/s; or
(i) the necessary consequence of the act/s was to compel or force the
victim to behave as above described; or

(iii) accepting that a possible consequence of his or her acts was that the
victim would be compelled or forced to behave as described.

Maximum Penalty: 2 years imprisonment (more if circumstances of
aggravation in Article 159 apply).

Aggravation /Possible Alternative Charges

» Mistreatment of a Spouse — Penal Code Article 154.

» Mistreatment of a Minor — Penal Code Article 155.

» Mistreatment of a Disabled Person — Penal Code Article 153.
« Serious Coercion — Penal Code Article 159.

» Threats — Penal Code Article 157.

Penal Code Article 158 covers a wide range of conduct that involves violence
or threats of serious harm to a victim to compel the victim to do something
or not do something.

In a GBV context, like threats contrary to Penal Code Article 157, the offense
often involves an imbalance of power. For example, in the context of a
husband or intimate partner against his wife or intimate partner. The offense
differs from threats under Penal Code Article 157, as it additionally requires
either violence or threat of serious harm. Examples include:

» A husband uses physical violence toward his wife, by punching or hitting
her, to make her give him her wages or to prepare food for him.

A husband or intimate partner threatens to rape his wife or partner if she
leaves the house to visit her friends or family.

« A husband or intimate partner threatens to kill his wife or partner if she
ever leaves the house without his permission.
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Sexual Coercion

Law and Elements of an Offense

Article 171 — Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“Any person who, by means of violence, serious threat, or after having made,
for the purpose of compelling another person to endure or to practise with
the same or a third person any act of sexual relief, such a person unconscious
or placed the same in a condition where resistance is impossible, is punishable
with 2 to 8 years imprisonment.”

Elements of offense to be proved:

Objective elements — Acts/Facts
* The defendant committed act/s of:
(i) violence, or
(i) making a serious threat toward the victim, or
(iii) making the victim unconscious or unable to resist.
« The defendant’s acts compelled the victim to engage in or endure an act
of sexual relief with him/her or a third person.
* [the victim was in a family or intimate relationship with the defendant, if
LADV Article 2 applies].
Subjective elements — Intent/Knowledge
» The defendant committed the act/s:
(i) with an intention to do the act/s and to compel the victim to engage
in or to endure an act of sexual relief with him/her or a third person; or
(i) the necessary consequence of the act/s was to compel the victim to
engage in or to endure an act of sexual relief with him/her or a third
person; or
(iii) accepting that the victim would be compelled to engage in or endure
an act of sexual relief with him/her or a third person, were possible of
the defendant’s acts.

Maximum Penalty: 8 years imprisonment (more if circumstances of
aggravation apply).

Aggravated/Possible Alternative Charges

« Mistreatment of a Spouse — Penal Code Article 154.

« Mistreatment of a Minor — Penal Code Article 155.

« Mistreatment of a Disabled Person — Penal Code Article 153.
» Rape — Penal Code Article 172.

» Aggravation — Penal Code Article 173.

» Aggravation — Penal Code Article 182.

continued on next page
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Sexual Coercion (continued)

Offense under the Law Against Domestic Violence

Sexual coercion will be a “crime against domestic violence" under LADV
Article 35(b) if it falls within Article 2 of the LADV.

The offense of sexual coercion under Penal Code Article 171 describes three
forms of sexual coercion:

(i) compelling a victim to engage in or endure sexual act(s) by using
violence; or

(i) compelling the victim to engage in or endure sexual act(s) by making a
serious threat; or

(iii) making the victim unconscious or unable to resist the sexual acts
performed on them.

It is also an offense if the offender compels the victim to engage in or endure
sexual act(s) with a third party.

Penal Code Article 171 should be used where the sexual act(s) is not an act of
penile penetration of the vagina, mouth, or anus, or penetration of the vagina
or anus with an object. If such penetration occurs in the circumstances, then
Penal Code Article 172 should be applied.

Examples can be various and include:

« A husband threatens physical violence toward his wife to compel her
to engage in sexual acts with himself and/or with another person. The
sexual acts could include hand masturbation of himself and/or another.

« A husband threatens his wife with physical violence and requires her to
expose her private parts in sexually provocative ways and takes photos
or videos of her to compel her into enduring sexual acts otherwise he will
share them with others in the future.

« An intimate partner causes his partner to become intoxicated with
alcohol and is therefore unable to resist when he engages in sexual
acts with her or when others engage in such acts with her. He may also
take photographs or a video of this activity to compel her into enduring
sexual acts, otherwise he will share them with others in the future.

« An offender may hit the victim and threaten to hurt her or her children if
she does not agree to endure engaging in acts of sexual relief with him
and or with others.
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Rape

Law and Elements of an Offense

Article 172 - Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“Any person who, by the means referred to in the previous article, practises
vaginal, anal, or oral coitus with another person or forces the same to endure
introduction of objects into the anus or vagina is punishable with 5 to 15
years imprisonment.”

Elements of offense to be proved:
Objective elements — Acts/Facts

(1) The defendant committed act/s of:
(i) violence, or
(ii) made a serious threat, or
(iii) made the victim unconscious or unable to resist (e.g. drugged or drunk).
(2) The defendant penetrated the victim:
(i) inthe vagina, anus, or mouth by his penis,
(ii) in the vagina or anus by an object (including a body part such as a finger
but not a penis).
» The defendant’s acts in (1) forced the victim to have or endure
penetration in (2).
* [the victim was in a family or intimate relationship with the defendant, if
LADV Atrticle 2 applies].
Subjective elements - Intent/Knowledge
* The defendant committed the act/s in (1) and (2) with the intention of
forcing the victim to have or endure penetration in (2); or
« the necessary consequence of the defendant's act/s in (1) was to force
the victim to have or endure penetration in (2); or
« the defendant committed the act/s accepting that a possible
consequence of his acts in (1) was that the victim would be forced to
have or endure penetration in (2).

Maximum Penalty: 15 years imprisonment (more if circumstances of
aggravation apply).
Aggravation/Possible Alternative Charges

 Sexual coercion — Penal Code Article 171.
» Aggravation — Penal Code Article 173.
» Aggravation — Penal Code Article 182.

continued on next page
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Rape (continued)

Offense under the Law Against Domestic Violence

Rape will be a “crime of domestic violence" under LADV Article 35(b) if it falls
within Article 2 of the LADV.

Penal Code Article 172 covers sexual acts in which the offender—by using
violence, making a serious threat, or making the victim unconscious or unable
to resist—forces the victim to have coitus. Coitus can be penetration of her
vagina, mouth, or anus by his penis, or penetration of her anus or vagina by
an object other than a penis, e.g., by a finger, a piece of wood, or a sex toy.

Examples include where the offender:

« uses physical force to hold the victim down so that he can penetrate her
vagina or anus with his penis;

« threatens her with a knife or threatens to disfigure her unless she has coitus;
« causes the victim to become intoxicated with alcohol and unable to resist
and engages in coitus with her or penetrates her anus or vagina with an

object such as a finger.
« threatens to beat her up if she does not engage in coitus with him.
a former boyfriend threatens to share explicit photos of her on Facebook
if she does not have coitus with him
- if the offender is a relative, parent or guardian, or teacher of the victim,
there can be other forms of coercion that include power imbalance and
the use of their more powerful position and threats to force the victim
to have coitus. In a family context, it may include threats made to harm
family members or siblings.
Note that the offense is committed even if the victim does not fight back,
resist, shout out, or try to flee. These examples of inaction by the victim are
not elements of the offense.
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Sexual Exploitation of Another

Law and Elements of an Offense

Article 174 — Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)
“1. Any person who, with intent to derive profit or any person who makes
a livelihood from, promotes, facilitates, or by any other means, contributes
toward engaging another person in prostitution or other sexual acts, is
punishable with 3 to 10 years imprisonment.
2. The perpetrator is punishable with 4 to 12 years imprisonment, if any of the
following circumstances arises:
a) Exploitation of the situation of abandonment or economic necessity of
the victim;
b) Use of violence, serious threat or coercion over the victim;
¢) Displacing the victim to a country different from where the victim was
born or was resident;
d) Withholding any identification document belonging to the victim.”

Elements of offense to be proved:

Objective elements — Acts/Facts — Penal Code Article 174(1)

» The defendant promoted, facilitated, or contributed to the engagement
of another person (third party) in prostitution or sexual acts (the act/s of
the defendant).

« the act/s of the defendant were done for profit or livelihood.

« the third party engaged in prostitution or other sexual acts.
Subjective elements — Intent/Knowledge — Penal Code Article 174(1)
» The defendant committed the act/s:

(i) with the intention to commit the act/s and to commit those acts to
make a profit or earn a livelihood;

(i) the necessary consequence of the act/s of the defendant was that the
third party was engaged in prostitution or sexual acts;

(iii) accepting that the engagement of the third party in prostitution or
sexual acts was a possible consequence of his/her acts.

Additional Objective and Subjective elements — Penal Code Article 174(2)

« If in addition to the above Objective and Subjective elements of
Penal Code Article 174(1), the act/s of the defendant included that the
defendant engaged in one or more of the actions set out in Penal
Code Article 174(2)(a)—(d) and that it was done with the intention of
committing those acts, then the maximum penalty increases.

continued on next page
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Sexual Exploitation of Another (continued)

Maximum Penalty: 10 years imprisonment (or 12 years imprisonment if
Article 174(2) applies, or more if Article 182 applies).

Aggravation/Possible Alternative Charges

» Sexual Coercion — Penal Code Article 171.
» Aggravation — Penal Code Article 182.

Penal Code Article 174 is in two parts. The first in Article 174(1) sets out

the offense. The second part in Article 174(2) sets out in effect aggravated
circumstances in which the penalty for the offense increases.

There are at least three persons involved in the offense. The offender (first
person) engages a woman (second person/victim) to provide sexual services
or sexual acts paid for by a recipient of the services (third person). The
actions between the second person who provides the sexual services and the
third person who pays for those services are commonly called prostitution.
The offender under this article is the person who facilitates, engages, and
connects the person engaged in prostitution to make money or a livelihood.

Examples of Penal Code Article 174(1) are broad and include:

* The offender finds and encourages and/or persuades a woman to provide
sexual services or sexual acts to others and obtains money from the recipients
for the woman'’s services. Some of the money may be given to the victim.

« The offender may keep, manage, or assist in running a place or rent a
hotel room where paid sexual services can be obtained. This may be a
form of organized crime with a group of persons who are offenders.

« The offense can also be committed in family circumstances where a
family member such as a parent, spouse, uncle, or aunt (the offender)
may arrange for a female family member (victim) to have sex with older
men who pay for those services.

Examples of Penal Code Article 174(2) are broad and include aggravating circum-
stances which increase the penalties for Penal Code Article 174 (1) and include:
« The woman victim has been abandoned by her spouse, and the offender
knows of her situation and exploits her economic needs to involve her in
prostitution to enable her to get money for herself and the offender.

« The woman victim—who may be a family member—is threatened by the
offender with violence or harm to herself or others unless she provides
sexual services and acts for money.

* Mostly in an organized crime situation, the woman is trafficked to
another country to provide sexual services or sexual acts paid for by
a recipient, or she may be forced into prostitution in another country
because she cannot leave the country as her identity documents are
taken by the recipient of the services.
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Child Prostitution

Law and Elements of an Offense

Article 175 - Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“1. Any person who, even with consent of the victim, practises any of the
acts of sexual exploitation referred to in the preceding article [Article 174]
against a minor aged less than 17 years, is punishable with 4 to 12 years
imprisonment in the case of sub-article 1and 5 to 15 years imprisonment in
cases where any of the circumstances described in sub-article 2 occur.

2. Any person who offers, obtains, seeks or delivers a minor aged less than
17 years for purposes of child prostitution is punishable with 4 to 12 years
imprisonment if no heavier penalty is applicable by force of another legal
provision.”

Elements of offense to be proved:

Note in addition to the Objective and Subjective elements required to be
proved under Penal Code Article 174(1) or 174(2), the following additional
objective and subjective elements need to be proved under Penal Code
Article 175:

Additional Objective elements — Acts/Facts — Penal Code Article 175(1)

« The defendant committed the act/s (under Penal Code Articles 174[1] or
174[2)).

+ The victim /third party was aged less than 17 years.

« [the victim/third party aged less than 17 years was in a family with the
defendant if LADV Article 2 applies].

Additional Subjective elements — Intent/Knowledge — Penal Code
Article 175(1)

» The defendant committed the act/s (under Penal Code Articles 174[1] or

174[2]):

(i) with an intention to do those act/s and knowing that the victim/third
party was aged less than 17 years;

(i) the necessary consequence of the defendant’s act/s was to promote,
facilitate, or contribute to engaging the victim/third party aged less
than 17 years in prostitution or sexual acts; or

(iii) accepting that promoting, facilitating, or contributing to engaging
the victim/third party aged less than 17 years in prostitution or sexual
acts, was a possible consequence of his/her acts.

continued on next page
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Child Prostitution (continued)

Additional Objective elements — Acts/Facts — Penal Code Article 175(2)

« The defendant offered, obtained, sought, or delivered the victim for
prostitution (the act/s of the defendant).

 The victim was aged less than 17 years.

- [the victim aged less than 17 years was in a family with the defendant if
LADV Article 2 applies].

Additional Subjective elements — Intent/ Knowledge - Penal Code Article
175(2)
» The defendant committed the act/s under Penal Code Article 175(2):
(i) with the intention to do those act/s knowing that the victim was aged
less than 17 years;
(i) the necessary consequence of the act/s of the defendant would be
for prostitution of a victim aged less than 17 years; or

(iii) accepting that a possible consequence of his/ her act/s was
prostitution of a victim aged less than 17 years.

Maximum Penalty: 12 years imprisonment or (more if Penal Code Article
174[2] or 182 apply).

Aggravation/Possible Alternative Charges

» Sexual coercion — Penal Code Article 171.

« Sexual exploitation of a Third Party — Penal Code Article 174.
» Mistreatment of a Minor — Penal Code Article 155.

« Aggravation — Penal Code Article 182.

Offense under the Law Against Domestic Violence

Child prostitution will be a “crime of domestic violence" under LADV
Article 35(b) if it falls within Article 2 of the LADV.

The offense under Penal Code Article 175—Tlike Penal Code Article 174—is in
two parts and is linked to Article 174(1) and (2). The essential difference
between Penal Code Article 174 and Penal Code Article 175 is that the victim
of prostitution is a child under the age of 17 years.

There are at least three persons involved in the offense under Article 175.
The offender (first person) engages a child (second person/victim), even if it
is with their consent to provide sexual services or sexual acts paid for by a
recipient of the services (third person).

+ The examples given under Penal Code Article 174 also apply to an
offender(s) whose actions involve obtaining, offering, or delivering a
child to be used for prostitution.

continued on next page
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Child Prostitution (continued)

« An example of the use of a child for prostitution is when a parent
provides their child to older men to pay money for sex acts with the
child. The child may be brought to a hotel for prostitution.

« Another example is if a man marries a girl who is under 17-years-old and
uses her for prostitution and gets her to find other girls to be used for
prostitution with older men.

Child Pornography

Law and Elements of an Offense

Article 176 — Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“1. Any person who, for predominantly sexual purposes, uses, exposes or
represents a minor aged less than 17 years performing any sexual activity,
whether real or simulated, or by any other means, exhibits the sexual activity
or sexual organs of a minor, is punishable with 3 to 10 years imprisonment;

2. The same penalty is applicable to any person who produces, distributes,
disseminates, imports, exports, offers, sells or possesses any medium of
communication, instrument, document or record for the purposes referred to
in the previous sub-article or with the aim of disseminating such acts.”

Elements of offense under Article 176 (1) to be proved:

Objective elements — Acts/Facts
« The defendant

(i) used, exposed, or represented the victim performing any sexual
activity, whether real or simulated; or
(i) by any means, exhibited the sexual activity or sexual organs of the
victim;
« The defendant engaged in the said conduct for predominantly sexual
purposes.
» The victim was aged less than 17 years.

Elements of offense under Article 176 (2) to be proved:

Objective elements — Acts/Facts
« The defendant

(i) produced, distributed, disseminated, imported, exported, offered,
sold, or possessed an item;

(i) engaged in the said conduct for predominantly sexual purposes, or to
distribute the item.

continued on next page
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Child Pornography (continued)

* The item

(i) was a means of communication, instrument, document, or record for
purposes under Penal Code Article 176(1);
(i) portrayed the victim performing any sexual activity (simulated or real)
or displayed the sexual organs of the victim.
* The victim was aged less than 17 years.

Subjective elements — Intent / Knowledge (for both Penal Code Articles
176(1) and 176(2))

» The defendant committed the act/s:

(i) with an intention to do the act/s and knowing the victim was under
the age of 17 years; or

(i) the necessary consequence of the act/s was displaying the sexual
activity or sexual organs of a victim aged less than 17 years; or

(iii) accepting that the display of the sexual activity or sexual organs of a
victim aged less than 17 years, was a possible consequence of his or
her act/s.

Maximum Penalty: 10 years imprisonment (more if Penal Code Article 182
applies).
Aggravation/Possible Alternative Charges

« Aggravation — Penal Code Article 182.
» Mistreatment of a Minor — Penal Code Article 155.

Child pornography under Penal Code Article 176 covers a broad range of
acts. Pornography refers to printed or visual material that shows a person
performing or simulating sexual activity or displaying sexual organs. In this
offense, the person or victim is a child under 17 years.

 Under Penal Code Atrticle 176(1) the offender is a person who creates the child
pornography, predominantly (but not solely) for sexual purposes. Examples
include the offender taking photographs or videos of a naked child, or a child
in sexual poses or being involved in actual or simulated sexual activity.

« Under Penal Code Article 176(2) the offender(s) is a person who
possesses the child pornography and/or shares it or sells it to others. The
offender may keep or collect child pornography for their own purposes,
or may disseminate child pornography on the internet, export it to
others, or import it from the internet.

« Examples include the use of websites for sharing child pornography
which are easily accessible on the internet.

continued on next page
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Child Pornography (continued)

» Examples of the offense also include where an offender takes photos or
videos on his cell phone of his 16-year-old girlfriend and himself having
sex and when the relationship ends, shares them on Facebook. (Note also
Penal Code Article 183 Public disclosure of private information without
consent).

Sexual Abuse of a Minor

Law and Elements of an Offense

Article 177 — Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“1. Any person who practises vaginal, anal or oral coitus with a minor aged
less than 14 years is punishable with 5 to 20 years imprisonment.

2. Any person who practises any act of sexual relief with a minor aged less
than 14 years is punishable with 5 to 15 years imprisonment.”

Elements of offense to be proved under Penal Code Article 177(1):
Objective elements — Acts/Facts
« The defendant penetrated the vagina, anus, or mouth of the victim with
his penis.
« The victim was under the age of 14 years.
* [the victim was in a family with the defendant if LADV Article 2 applies].

Subjective elements — Intent/Knowledge

» The defendant committed the act/s:

(i) with an intention to do the act/s and knowing that the victim was
under the age of 14 years; or

(i) the necessary consequence of the act/s was to penetrate the vagina,
anus, or mouth of the victim aged less than 14 years, with his penis;
or

(iii) accepting that it was a possible consequence of acts, that the victim
who was penetrated vaginally, anally, or orally with his penis, was less
than age 14 years.

Elements of offense to be proved under Penal Code Article 177(2):

Objective elements — Acts/Facts

« The defendant practiced any act of sexual relief with the victim.
« The victim was under the age of 14 years.
« [The victim was in a family with the defendant if LADV Article 2 applies].

continued on next page
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Sexual Abuse of a Minor (continued)

Subjective elements — Intent / Knowledge

» The defendant committed the act/s:

(i) with an intention to do the act/s and knowing that the victim was
under the age of 14 years; or

(i) the necessary consequence of the act/s was to practice an act of
sexual relief with the victim, who was aged less than 14 years;

(iii) accepting that it was a possible consequence of his or her conduct
that the victim with whom he or she practiced an act of sexual relief,
was under the age of 14 years.

Maximum Penalty: 20 years imprisonment (more if Article 182 applies).

Aggravation/Possible Alternative Charges
» Aggravation — Penal Code Article 182.

Offense under the Law Against Domestic Violence

Sexual abuse of a minor will be a “crime of domestic violence” under LADV
Article 35(b) if it falls within Article 2 of the LADV.

There are two forms of the offense, the first form—Penal Code Article
177(1)—is penetration by penis of the vagina, anus, or mouth of a child under
14 years, the second form—Article 177(2)—is other sexual acts that do not
involve penile penetration.

Penal Code Article 177(1) examples:

« incest by a family member such as a father, stepfather, uncle, or cousin
of a child who puts his penis in the vagina of the child. “Minors” includes
babies and children up to 14 years.

« Any form of penile penetration including oral or anal sex which can also
occur in a school environment.

Penal Code Article 177(2) examples are very broad:

« Sexual relief includes touching or fondling the child on their breasts or private
parts or rubbing his penis against their body, licking or sucking their private
parts, or penetrating the vagina or anus with an object such as a finger.

« Further, sexual relief under Penal Code Atrticle 177(2) does not require touching.
If an adult looks at a child’s genitalia and/or shows genitals to a child to satisfy
the adult’s sexual desires or interest, that amounts to practicing sexual relief.

Note that the consent of the minor is irrelevant. Further that Penal Code
Article 172 (rape) does not apply even if the acts against the minor may
otherwise fall within Penal Code Article 172. This is because Penal Code
Article 42(a) requires that the specific provision regarding the minor takes
precedence over the general provision in Penal Code Article 172.
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Sexual Acts with an Adolescent

Law and Elements of an Offense

Article 178 - Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“Any person who, being an adult and apart from situations provided in

this section, practises any relevant act of sexual relief with a minor aged
between 14 and 16 years, taking advantage of the inexperience of the same, is
punishable with up to 5 years imprisonment.”

Elements of offense to be proved:

Objective elements — Acts/Facts
» The defendant
(i) practiced any act of sexual relief with the victim;
(i) was an adult at the relevant time; or
(iii) took advantage of the inexperience of the victim (the victim’s consent
is irrelevant).

+ The victim was between the ages of 14 and 16 years.
« [the victim was in a family with the defendant if LADV Article 2 applies].

Subjective elements - Intent/Knowledge
e The defendant committed the act/s:
(i) with an intention to do the act/s; or

(i) the necessary consequence of the act/s was to practice an act of
sexual relief with the victim, who was aged 14-16 years;

(iii) accepting that it was a possible consequence of his or her conduct,
that the victim with whom he or she practiced an act of sexual relief,
was aged 14-16 years.

Maximum Penalty: 5 years imprisonment (more if circumstances of
aggravation apply).

Aggravation/Possible Alternative Charges

» Aggravation — Penal Code Article 182.

» Rape - Penal Code Article 172.

» Note that Penal Code Articles 177, 179, 180, and 181 are not available as
alternative charges.

Offense under the Law Against Domestic Violence

Article 178 will be a “crime of domestic violence” under LADV Article 35(b) if it
falls within Article 2 of the LADV.

continued on next page
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Sexual Abuse of a Adolescent (continued)

This offense may be committed by an adult defendant even if the child
aged 14 - 16 years agrees to the offender’s sexual acts. The consent of
the child is irrelevant. The offense is committed if the offender “takes

1on

advantage” of the child’s “inexperience.”

"Inexperience” does not require that the child be ignorant of what sexual
acts are, for example, what sexual intercourse is, or that sexual acts
include touching of private parts. There is no requirement to prove that
the adolescent lacked knowledge of such sexual matters. The offense is
committed by an offender “taking advantage” of the fact that they are an
adult and in a superior position and she is a child who is only 14-16 years
of age.

Examples are where an adult offender “grooms” a child between 14 and 16
years to engage in sexual acts such as sexually touching or fondling the
child on their breasts or private parts or rubbing his penis against their
body. Such acts may later lead to the offender putting his penis in their
mouth, vagina, or anus.

The offender may take advantage of a child by showing them pornography
to normalize the sexual behavior before then having the child engage in
the same sexual acts.

The adult offender may be in a more powerful position because of
significant age differences, a family member, or a person in authority such
as a teacher.

If the adult is close in age to the child, such as an 18-year-old male with a
16-year-old girl who consented to the sexual acts, then the sexual acts are
less likely to be regarded as the adult “taking advantage” of the girl.

Sexual Abuse of a Person Incapable
of Resistance

Law and Elements of an Offense

Article 179 - Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“Any person, who practises any relevant act of sexual relief with an
unconscious or incapable person particularly vulnerable by virtue of illness,
physical or mental deficiency, taking advantage of said situation of incapacity,
is punishable with 4 to 12 years imprisonment.”

continued on next page
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Sexual Abuse of a Person Incapable of Resistance (continued)

Elements of offense to be proved:

« The defendant committed the act/s:
» The defendant practiced act/s of sexual relief with the victim.
« the victim was in a situation of incapacity at the time, meaning that;

(i) the victim was unconscious, or

(i) the victim was incapable - particularly vulnerable because of an
iliness, or because of a physical or mental disability.
* [the victim was in a family with the defendant if LADV Article 2 applies].
Subjective elements — Intent/Knowledge
« The defendant committed the act/s:
(i) with an intention to do the act/s and was aware of the victim’s incapacity
and took advantage of that incapacity; or
(ii) the necessary consequence of the defendant’s act/s was that the
defendant practiced act/s of sexual relief with the victim who was in a
situation of incapacity; or
(iii) accepting that in engaging in an act/s of sexual relief with the victim,
it was a possible consequence that the victim was in a situation of
incapacity.

Maximum Penalty: 12 years imprisonment (more if circumstances of
aggravation apply).

Aggravation/Possible Alternative Charges

» Aggravation — Penal Code Article 182.
« Mistreatment of a Person with a Disability — Penal Code Article 153.
« Sex Abuse of a Minor — Penal Code Article 177.

Offense under the Law Against Domestic Violence

Penal Code Article 179 will be a “crime of domestic violence” under LADV
Article 35(b) if it falls within Article 2 of the LADV.

» A bedridden patient in a nursing home or hospital or who is an invalid at
home in bed or a wheelchair is sexually touched, licked, or fondled by an
offender, or an offender puts his penis in their mouth or rubs his penis
against their body.

» A person who has a mental disability is sexually touched, licked, or
fondled, or an offender puts his penis in their vagina, anus, or mouth.

« A person is unconscious or incapable due to excess alcohol consumption
and the offender takes advantage of the victim’'s condition to subject the
victim to sexual acts.
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Sexual Exhibitionism

Law and Elements of an Offense

Article 181 — Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“1. Any person who publicly disturbs another person by committing acts of a
sexual nature is punishable with up to 3 years imprisonment or a fine.

2. Any person who, in the presence of others, practises vaginal, anal or oral
coitus, against the will of the latter, even if this occurs in private, incurs the
same penalty.

3. The attempt is punishable.

4. Prosecution depends on the filing of a complaint.”

Elements of offense to be proved:

Objective elements — Acts/Facts — Penal Code Article 181(1)
 The defendant committed act/s:

(i) of a sexual nature — either alone or with another or others.

(i) in public —in a public place or a place where the public has access.

(iii) The victim (the viewer) saw the acts committed by the defendant and
was disturbed.

Subjective elements — Intent/Knowledge — Penal Code Article 181(1)
» The defendant committed the act/s:

(i) with an intention to do the act/s, knowing that he/she was
committing the act/s publicly and knowing that the act/s were seen
by a viewer; or

(i) as the act/s were committed in that place, it was a necessary
consequence that they were committed publicly and likely to be seen; or

(iii) accepting that as the act/s were committed in that place, a possible
consequence was that a victim (the viewer) would see the act/s and
be disturbed.

Objective elements — Acts/Facts — Penal Code Article 181(2)
« The defendant engaged in act/s:

(i) The defendant penetrated the vagina, anus, or mouth of a third party

with his penis against the will of the third party.

(i) The act/s were in public —in a public place or a place where the
public has access; or

(iii) the acts were in a private place — but where they were seen by a
victim (the viewer).

(iv) The victim (the viewer) saw the acts committed by the defendant and
was disturbed.

continued on next page
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Sexual Exhibitionism (continued)

Subjective elements — Intent/Knowledge — Penal Code Article 181(2)
Public place

» The defendant committed the act/s:

(i) with an intention to do the act/s, knowing that he/she was
committing the act/s publicly and knowing that the act/s were seen
by a victim viewer; or

(i) as the act/s were committed in that place, it was a necessary
consequence that they were committed publicly and likely to be seen;
or

(iii) accepting that as the act/s were committed in that place, a possible
consequence was that a victim (the viewer) would see the act/s and
be disturbed.

Private place

e The defendant committed the act/s:
(i) with an intention to do the act/s, knowing that he/she was

committing the act/s in a private place and the act/s were seen by a
victim (the viewer);

(i) as the act/s were committed in a private place but where a person(s)
would be able to view the acts, it was a necessary consequence that a
victim (the viewer) would see the acts; or

(iii) accepting that as the act/s were committed in that place, a possible
consequence was that a victim (the viewer) would see the act/s and
be disturbed.

Maximum Penalty: 3 years imprisonment (more if circumstances of
aggravation apply).

Possible Alternative Charges
» Aggravation — Penal Code Article 182.

« There are two basic forms of the offense and many ways in which the
offense can occur under each of the two sub-articles. In each case, the
viewer is the victim who is disturbed by seeing the sexual acts and files a
complaint.

Penal Code Article 181(1)

A viewer (the victim) sees a person (offender) masturbating in a shopping
mall or a street.

A viewer (the victim) sees a couple (offenders) having consensual sex on
a beach.

continued on next page
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Sexual Exhibitionism (continued)

« A viewer (the victim) when walking along a street, sees a person(s)
(offender/s) masturbating or having consensual sex through a house
window, which can be seen by passersby.

Penal Code Article 181(2) in this example of the offense there are at least

three persons involved in the sexual act:

« A viewer (the victim) (Person 1) sees a rape taking place in a street, on the
beach, or in a public toilet by the offender or rapist (Person 2) and the
person being raped (Person 3).

- A viewer (the victim) sees a rape taking place by an offender in a private house
where the viewer is present or where a viewer would be able to view the rape.

« In each case of the above examples, there is also a further victim who is the
person being raped contrary to Penal Code Article 172.

Penal Code Article 181(3) also punishes an attempt to commit the crime.

« An example under Penal Code Article 181(2) would be where a viewer sees

actions that amount to an attempt to commit rape in a public place or a
private home.

Failure to Fulfill an Obligation to Provide
Food Assistance

Law and Elements of an Offense

Article 225 - Penal Code of the Democratic Republic of Timor-Leste
(Decree Law 19/2009)

“1. Any person who has an obligation to provide food assistance, and being

in a position to do so fails to fulfill such an obligation, in such a manner that
jeopardizes the basic food security of the beneficiary, is punishable with up to
3 years imprisonment or a fine, even if assistance provided by another party
removes said danger.

2. Prosecution depends on the filing of a complaint.”

Elements of offense to be proved:

Objective elements — Acts/Facts

» The defendant committed act/s:
(i) Failed to provide food for the victim.
(i) Was under an obligation to provide food for the victim.
(iii) Was in a position to provide food for the victim.

» The failure to provide food jeopardized the basic food security of
the victim.

continued on next page
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Failure to Fulfill an Obligation to Provide Food Assistance (continued)

Subjective elements - Intent/Knowledge
* The defendant committed the act/s:
(i) with an intention to do the act/s; or
(i) the necessary consequence of the act/s was to jeopardize the basic
food security of the victim; or
(iii) accepting that it was a possible consequence of his/her conduct, that
the victim would have basic food security jeopardized.

Maximum Penalty: 3 years imprisonment.

Aggravation/Possible Alternative Charges

» Abandonment or Exposure — Penal Code Article 143.

» Mistreatment of a Spouse — Penal Code Article 154.

« Mistreatment of a Minor — Penal Code Article 155.

« Mistreatment of a Disabled Person — Penal Code Article 153.
» Aggravation — Penal Code Article 156.

* A husband who is the sole or main financial provider in the household
leaves his wife (and/or children) and does not give her any or sufficient
money to buy basic food to live on for herself (and/or children). Even
if the wife goes to live with her parents, or a family member provides
her with food, this does not remove the obligation of her husband to
support her (and/or children) with basic food necessities.

« This situation can occur when a husband leaves his wife to live with
another woman and refuses to pay money or provide basic food to his
wife. Polygamy is relatively common.




PART E:

Overview of Role of Prosecution —
International Standards

Key International Instruments

Key International Instruments

Key international instruments which provide guiding principles and standards
as to the role of prosecutors in the protection of women and children include:

« United Nations Declaration on the Elimination of Violence against Women.?

« CEDAW Committee Article 4 General Recommendation No. 19 Violence
against Women, 1992.

 Inter-American Convention on the Prevention, Punishment and Eradication
of Violence against Women.®

 Council of Europe Convention Preventing and Combating Violence against
Women and Domestic Violence (the “Istanbul Convention”).c

+ United Nations Human Rights Office of the High Commissioner Guidelines
on the Role of Prosecutors, 1990.¢

1985 UN Declaration of Basic Principles of Justice for Victims of Crime and

Abuse of Power.
What

These international instruments set
out guidelines and standards that
are relevant to the investigation

of GBV. These guidelines and
standards are consistent with human
rights principles enshrined in the
Constitution and express provisions
of the LADV and Law No. 7/2022
The Statute of the Public Prosecution
Service, as amended by Law No.
7/2023 (PPS Law).

International standards and require-
ments address the need for effective
investigations, the professional

Who

Prosecutors play an important role
in ensuring respect for fundamental
human rights, including the rights
of women and children to be free
from GBV. This role is acknowledged
worldwide and is given expression in
a range of international instruments.

International instruments on the
elimination of violence against
women recognize the importance of
legal means to prevent GBV and to
ensure accountability. They refer to
the responsibility of states to exercise
due diligence to prevent, investigate,

continued on next page



78 Handbook on Investigation of Gender-Based Violence Offenses for the Timor-Leste
Public Prosecution Service

Key International Instruments (continued)

role of prosecutors, and the need to and punish acts of GBV, whether
provide victims with access to justice | committed by the state or private
and support. persons.

Prosecutors act on behalf of the
state and play a vital role in ensuring
that offenses of GBV are effectively
investigated and that the rights of
victims are respected during the
investigation process.

o

Adopted by the UN General Assembly by General Assembly Resolution 48/104, 1993.
Organization of American States, 9 June 1994.

Council of Europe. 2014. November.

Adopted on 7 September 1990 by the Eighth UN Congress on the Prevention of Crime
and Treatment of Offenders.

Adopted by the UN General Assembly on 29 November 1985 via General Assembly
Resolution 40/34.

o o

a

o

Effective Investigations

International Standards

« Customs, traditions, or religious considerations should not be invoked to
avoid obligations to investigate and prosecute violence against women
(UN Declaration on Elimination of Violence against Women [Article 4]).

 Authorities must ensure that re-victimization of women does not occur
in investigating and prosecuting GBV (UN Declaration on Elimination of
Violence against Women (Article 4[f]).
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Access to Justice

International Standards

Victims should be

- provided with timely access to mechanisms of justice;®

« informed of their rights in seeking redress;®

- provided with effective complaints procedures and remedies in a
language they understand; and

- informed of their role and the scope, timing, and progress of the
proceedings and the disposition of their cases.©

2 United Nations. 1993. Declaration on Elimination of Violence against Women. Adopted by
the United Nations General Assembly in 1993, Resolution 48/104 (Article 4[d]).

® United Nations. 1993. Declaration on Elimination of Violence against Women. Adopted by
the United Nations General Assembly in 1993, Resolution 48/104 (Article 4[d]).

¢ United Nations. 1985. Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power. A/RES/40/34. 6(a).

Access to Support Services

International Standards

Women subjected to violence and their children should be provided with

« specialized assistance such as rehabilitation, assistance in child-care and
maintenance, treatment, counseling, health, and social services, etc.; and

« all appropriate measures to promote their safety and physical and
psychological rehabilitation (UN Declaration on Elimination of Violence
against Women (Article 4[g]).

« Services should be accessible to rural women. Where necessary, special
services are provided to isolated communities.
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Professional Responsibilities of Prosecutors

International Standards

Prosecutors shall:

« be individuals of integrity and ability, with appropriate training and
professional qualifications;?

» be aware of the ideals and ethical duties of their office, and the rights of
the suspect and the victim;

» maintain the honor and dignity of their profession;®

 be allowed to perform their functions without intimidation, hindrance,
harassment, and improper interference; ¢

« perform their duties impartially, fairly, consistently, and expeditiously; ¢

« respect and uphold human dignity and human rights, and avoid any
kind of discrimination;®

« receive training to sensitize them to the needs of women, on equality
between women and men, on protecting the needs and rights of victims,
and how to prevent secondary victimization;f

« receive training on coordinated multi-agency cooperation in respect of
referrals and providing support and services to victims;

« consider the views and concerns of victims when their interests are
affected and ensure that victims are informed of their rights;9

+ take measures to minimize inconvenience to victims, to protect their
privacy and, where necessary, to ensure their safety as well as that of
their families;"

« strive to cooperate with the police, the courts, the legal profession,
public defenders, and other government agencies or institutions;' and

+ collect data and compile statistics relating to the prevalence of violence
against women, especially domestic violence.J

2 United Nations Congress. 1990. Guidelines on the Role of Prosecutors adopted by the
Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders. Havana, Cuba. 27 August-7 September. (UN Doc. A/CONF.144/28/Rev.1).
Paras. 1-2.
United Nations Congress. 1990. Guidelines on the Role of Prosecutors adopted by the
Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, Havana, Cuba, 27 August-7 September 1990 (UN Doc. A/CONF.144/28/Rev.1).
Para. 3.
¢ United Nations Congress. 1990. Guidelines on the Role of Prosecutors adopted by the
Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders. Havana, Cuba. 27 August-7 September. (UN Doc. A/CONF.144/28/Rev.1). Para. 4.
¢ United Nations Congress. 1990. Guidelines on the Role of Prosecutors adopted by the
Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, Havana, Cuba, 27 August-7 September 1990 (UN Doc. A/CONF.144/28/Rev.1).
Para. 12.
United Nations Congress. 1990. Guidelines on the Role of Prosecutors adopted by the Eighth
United Nations Congress on the Prevention of Crime and the Treatment of Offenders,
Havana, Cuba, 27 August-7 September 1990 (UN Doc. A/CONF.144/28/Rev.1). Para. 13.

o

o


https://www.ohchr.org/en/instruments-mechanisms/instruments/guidelines-role-prosecutors
https://www.ohchr.org/en/instruments-mechanisms/instruments/guidelines-role-prosecutors
https://www.ohchr.org/en/instruments-mechanisms/instruments/guidelines-role-prosecutors
https://www.ohchr.org/en/instruments-mechanisms/instruments/guidelines-role-prosecutors
https://www.ohchr.org/en/instruments-mechanisms/instruments/guidelines-role-prosecutors
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United Nations. 1993. Declaration on Elimination of Violence against Women. Article 4(i).
United Nations Congress. 1990. Guidelines on the Role of Prosecutors adopted by the
Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, Havana, Cuba, 27 August-7 September 1990 (UN Doc. A/CONF.144/28/Rev.1).
Para. 13(d).

United Nations. 1985. Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power. A/RES/40/34. 6(d).

United Nations Congress. 1990. Guidelines on the Role of Prosecutors adopted by the
Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, Havana, Cuba, 27 August-7 September 1990 (UN Doc. A/CONF.144/28/Rev.1).
Para 20.

United Nations. 1993. Declaration on Elimination of Violence against Women. Article 4(k).
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PART F:

Overview of Role of Prosecution
in Timor-Leste

Three major laws apply to the role of the prosecutors. In each case, the
laws referred to are highlighted by their relevance to GBV offenses.

In addition to these three laws, further powers and responsibilities are
given to the PPS to be exercised during the process of investigations of
GBV offenses in two other major laws, discussed in Part G.

+ Constitution of the Democratic Republic of Timor-Leste

» The Statute of the Public Prosecution Service Law No. 7/2023 amended
from Law No. 7/2022 (PPS Law)

« The Law on the Organization of Criminal Investigations No. 9/2022 (LOIK)

Constitution of the Democratic Republic
of Timor-Leste

Human rights are guaranteed under the Constitution of the Democratic
Republic of Timor-Leste (“the Constitution”) and the Constitution
bestows important responsibilities on the PPS in protecting human
rights, including those of women and children.

Role of the Prosecution

« Public Prosecutors represent the state and are responsible for prosecuting
and promoting the enforcement of the law. They are accountable to the
Prosecutor General of the Republic and governed by their statute (PPS Law
Article 132).

« The Office of the Prosecutor General is established as the “highest
authority in public prosecution” and is directed by the Prosecutor General
of the Republic. Its composition and competencies shall be defined by law”
(PPS Law Article 133).

continued on next page
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Role of the Prosecution (continued)

+ The Superior Council for the Public Prosecution is established as an integral
part of the Office of the Prosecutor General and is required to be regulated
by law (PPS Law Article 134).

- As referred to in the Constitution, the composition and competencies of
the PPS—as well as the roles and functions—are set out in a dedicated PPS

law.

The Constitution bestows responsibility on the PPS for

(i) representing the state,

(i) prosecuting, and

(iii) promoting the enforcement of the law.

Provisions of the Constitution that Have Particular Relevance

Section 6(j)

to Gender-Based Violence

“The fundamental objectives of the State shall be ... to
create, promote and guarantee the effective equality of
opportunities between women and men.”

Section 16 “all citizens are equal before the law” and “no one shall
be discriminated against on grounds of ... marital status,
gender ...".

Section 17 “women and men shall have the same rights and duties in

all areas of family, political, economic, social and cultural
life.”

Section 18(1)

“children shall be entitled to special protection by the
family, the community and the State, particularly against all
forms of abandonment, discrimination, violence, oppression,
sexual abuse and exploitation.”

Section 29(2)

“The State shall recognize and guarantee the right to life.”

Section 30(1)

“Everyone has the right to personal freedom, security and
integrity.”

Section 36

“Every individual has the right to honor, good name and
reputation ... and privacy of his or her personal and family
life.”

Section 39(3)

“Marriage shall be based on free consent by the parties and
on terms of full equality of rights between the spouses, in
accordance with law.”

Section 39(4)

“... special protection shall be granted to all women during
pregnancy and after delivery..."
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The Statute of the Public Prosecution Service
Law No. 7/2023 Amended from
Law No. 7/2022 (PPS Law)

Role of the Public Prosecution Service

“The PPS represents the State, takes criminal action, ensures the defense of
minors, absentees and legally incompetent persons, upholds democratic
legality and promotes law enforcement.” (PPS Law Article 1).

Functions or competencies of the PPS
» Regarding investigating crimes of GBV, PPS functions include:

(i) To represent and protect the interests of the state;

(i) To ensure the defense of legally incompetent persons, minors, and
absentees;

(iii) To lead the criminal investigation, even when carried out by other
entities; and

(iv) To monitor proceedings by the organs of the criminal police during
inquiries (PPS Law Article 5).

« The PPS is to be assisted by the criminal investigation police bodies and by
administrative staff and may have advisory and consultative services (PPS
Law Article 7).

« Public entities are required to provide the PPS with any requested
assistance, notably by providing information and providing documents and
processes for examination (PPS Law Article 6).

 The PPS also has the power to intervene in proceedings when representing the
state or minors, absentees, and legally incompetent persons (PPS Law Article 2).

Further aspects of the role of the PPS in investigating offenses—including

GBV offenses—are set out in a third law, the Law on the Organization of

Criminal Investigations No. 9/2022 (LOIK).

Law on the Organization of Criminal
Investigations No. 9/2022 (LOIK)

 LOIK concerns the “organization and operation of criminal investigations
within the framework of criminal procedural law.”?

- It defines processes and entities relevant to criminal investigations and
assigns investigative functions among different entities.

continued on next page
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Who

Role of the Public Prosecution Service

+ LOIK states that a criminal investigation is to be led by the competent
judicial authority (LOIK Article 4[1]). In this context, the PPS is the relevant
judicial authority.

» The PPS is to be assisted by the “bodies of the criminal police” (LOIK Article 4[2])
which are defined as the National Police of Timor-Leste (PNTL) and the
Criminal Investigation Police (PCIC) (LOIK Article 6[2]).

The powers of the PPS in conducting a criminal investigation under the Act

include (LOIK Article. 5[1]):

+ leading the investigation;

« delegating the investigation to the bodies of the criminal police;

« coordinating and supervising activities of the investigation;

« issuing directives, orders, and specific instructions in connection with the
investigation;

 guaranteeing cooperation and coordination between the bodies of the
criminal police;

« requesting information about the progress of the case from the bodies of
the criminal police;

« taking back the case at any time to deal with it directly;

« ordering inspections and inquiries of the organs of the criminal police in
the context of criminal investigations; and

- exercising any other powers granted by law.

How

« The PPS directs criminal investigations and supervises the work of the
bodies of the criminal police.

« The PPS has ultimate control over the investigation and usually directs
investigation by issuing delegations, directives, orders, or giving specific
instruction to the PNTL and PCIC (LOIK Articles 4[3], 5(1], 7, 10[3], and 11[2]).
This is discussed further on pages 86-87 and 91-101 of this Handbook.

« The PNTL and PCIC are required to assist the PPS in criminal investigations
and to undertake investigative activities within their powers as delegated
to them (LOIK Article 7[1]).

« The PNTL and PCIC may also carry out precautionary or protective
acts as deemed necessary and urgent to preserve evidence. They must
immediately inform the PPS of any crime they know about (LOIK Article 7[2]).

» Concerns and disputes about investigative powers will be settled by the
PPS following procedural law (LOIK Articles 7[4] and 8).

o

o

Law on the Organization of Criminal Investigations No. 9/2022, Article 1.

“Judicial authority” is defined as including judges or the PPS, depending on the relevant
criminal procedure laws (LOIK Article 3 [c]).
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Overview of the Role of Prosecution

during Investigation

Laws Who
The Statute of the Public » Both the CPC and the LADV
Prosecution Service, Law No. give additional roles and
7/2023 amended from Law No. responsibilities to the PPS. These
7/2022 (PPS) reinforce the role of the PPS as set
Criminal Procedure Code, Law No. out under the Law on the Statute
15/2023 (CPC) of the Public Prosecution Service

Law Against Domestic Violence, and the Law on the Organization
Law No. 7/2010 (LADV) of Criminal Investigations
Law on the Organization of described in Part F.

Criminal Investigations, Law No.
9/2022 (LOIK)

Criminal Procedure Code, Law No. 15/2023 (CPC)

Role of the Public Prosecution Service

Responsibilities and tasks to be undertaken by the PPS under the Criminal
Procedure Code (CPC) during the GBV investigation process include:

receive claims, complaints, and reports relating to allegations of criminal
conduct (CPC Articles 48[2][a] and 210[2]);

initiate criminal proceedings if the requirements for legitimacy have been
met (CPC Article 48[2][a]);

collaborate with assistants in proceedings who are involved in the criminal
processes noting that the assistants are subordinate to the PPS in their
interventions (CPC Articles 72[1] and 72[2]);

formulate or request civil compensation in the indictment on behalf of
persons under the conditions as set out in CPC Articles 72(B—H);

conduct the inquiry and take over procedures it deems appropriate

(CPC Articles 48[b] and 227);

continued on next page
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Criminal Procedure Code, Law No. 15/2023 (CPC) (continued)

request the intervention of the judge in performing certain acts during the
inquiry (CPC Articles 48[c] and 226) examples being the first questioning of
an arrested defendant, statements for future use, and validations of search
and seizure;

receive reports or information from the police regarding the identification
of a suspect (CPC Articles 53[5] and 55[2]);

request an examination by an expert, including a medico-legal
examination (CPC Articles 150, 151[3]);

undertake various pretrial detention functions relating to the defendant
(CPC Articles 196, 197-203);

require proof of identity and residence of the accused (CPC Article 184);
undertake various responsibilities when a complaint is waived or
withdrawn (CPC Article 216);

receive the final report and records from the entity tasked with carrying
out investigation actions (CPC Article 234);

review the report and records, and may order further inquiries (CPC
Article 234[2]);

review and analyze the evidence gathered and decide:

(i) whether a writ of indictment should be issued if there is sufficient
evidence of the crime, the perpetrator and the evidence would
reasonably satisfy the court to find the charge proven and to impose a
penalty or security measure (CPC Articles 236[1] and [2]); or

(i) whether the case should be dismissed (CPC Articles 235[1])[a]-[c]); or

(iii) whether the case should be archived (if for example the defendant
cannot be located at that time).

Finally, the PPS is to sustain the indictment (CPC Article 114).

The processes used by the PPS in implementing these responsibilities are
discussed in other sections of this Handbook (Parts J, K, N, O and P).
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Public Prosecution Service

Law Against Domestic Violence,

Law No. 7/2010 (LADV)

T

« The LADV is dedicated to
establishing the legal regime
that applies to the prevention
of domestic violence as well as
protection and assistance to be

« The processes used by the

PPS in implementing these
responsibilities are discussed in
other sections of this Handbook
(pages 90 and 107-110).

given to victims. It includes the
roles and responsibilities of many
actors, including the PPS.

Role of the Public Prosecution Service

Where the crime is a crime of domestic violence (as defined by LADV Article 2),
the PPS has additional roles and responsibilities:

« provide direct assistance to victims and inform them of their rights and
how to exercise them, including their right to services of the Office of
the Public Defender when they lack the means to engage private lawyers
(LADV Article 28J[a));

- refer victims to hospitals for assistance or to shelters as needed (LADV
Article 28[b]);

« ensure that the victim is provided with information appropriate to the
protection of his or her rights (LADV Article 7);

« receive reports of domestic violence cases from reception centers
for criminal prosecution, recognizing that victim and/or counselor
information is to be treated confidentially (LADV Article 19);

« receive reports of domestic violence cases from hospitals (LADV Article 22);

- receive reports and documents of domestic violence cases from social
assistance services (LADV Article 23[f]);

« receive a summary report from the SVPS of the observations made,
measures adopted, the evidence collected, and the complaint of the
victim (LADV Article 24[2][e]);

- receive a report from either a lawyer or a public defender regarding a
domestic violence case (LADV Article 25).
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Law on the Protection of Children and Youth
in Danger, Law No. 6/2023 (LPC)

« The LPC creates an integrated
child protection system by
establishing legal and procedural
frameworks to prevent violations
and protect the rights of children
and young people. It also includes

How

« The PPS is involved in several

processes under the LPC,

but those most relevant to
investigating GBV offenses are
under three headings: Chapter
IV on Communications, Chapter

V on Intervention by the PPS,
and Chapter VIl on Emergency
Procedures.

« Other responsibilities are discussed
in other sections of this Handbook
(pages 126, 161, 164, and 166).

Role of the Public Prosecution Service

LPC Chapter IV on Communication.

LPC Article 50: When the facts that led to a situation of danger to a child or
youth amount to a crime, the entities with competence in matters of children
and youth and the services for the protection of children and young people
must communicate this situation to the PPS or the police authorities.

the roles and responsibilities of
many actors, including the PPS.

LPC Chapter V on Intervention.

LPC Article 52(2): The PPS may request the parents, legal representative, or
whoever has de facto custody for clarification about matters concerning the
promotion and defense of the rights of children and young people in danger.

LPC Article 52(3): The PPS may monitor child and youth protection services
to assess the legality and adequacy of decisions and also monitor their
procedural activity and promote appropriate judicial procedures.

LPC Article 52(4): The PPS represents children and young people in danger,
proposing actions, requesting civil guardianship measures, and using any
judicial means necessary for their promotion and defense of their rights and
protection.

LPC Article 53: The PPS may initiate a judicial process for judicial assessment
of the decision of the services for the protection of children and the
promotion of rights and protection of children and youth.

continued on next page
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20 Public Prosecution Service

Law on the Protection of Children and Youth in Danger... (continued)

LPC Chapter VII on Emergency Procedures.

LPC Article 71 provides for urgent procedures to be applied when the child or
youth is in current or imminent danger but consent is absent and there is a
need to request the intervention of the court or law enforcement agencies. In
this situation, the PPS is to be informed and request the competent court to
proceed under LPC Article 72 with the judicial procedure to protect the child
or youth. If it is not possible for the court to intervene, the police authorities
will remove the child or young person from the danger they are in and ensure
their protection.

Note. As also referred to on page 103 of this Handbook, the effectiveness of
the LPC law to protect children and youth will heavily rely on the ability of
all relevant services and organizations to collaborate, notably the Support to
Vulnerable People Subsection (SVPS) formerly the Vulnerable Persons Unit
(VPU), the Referral Network services, and the PPS.




PART H:
Overview of Roles of Various Organs

Involved in the Investigation
of Gender-Based Violence Cases

This section sets out the roles and functions of various actors involved in
the investigation of GBV offenses and their interaction.

Four Primary Organs Involved in the Investigation of Gender-Based

Violence Offenses

1. Public Prosecution Service 2. National Police of Timor-Leste
(PPS) (PNTL)

The PPS (including Justice Officers) PNTL includes one of its Operation
Command Departments, the Criminal
Investigation Department (CID) (PNTL Law
Article 55[2][c]), and special sections
within its organizational structure:

(i) The Vulnerable Persons Unit
(SVPS/VPU)(PNTL Law Article
58[4]); and

(i) The PNTL Forensic Laboratory
(PNTL Law Article 58[3]).

3. Criminal Investigation Police
(PCIC) 4. Judges

Judges (have a more limited role which
is not described in this section but is
referred to on pages 133-134 and 138
of this Handbook)

The interaction of these organs is outlined in the LOIK. Before addressing
the LOIK, it is first necessary to refer to other laws that describe the
individual roles and functions of the relevant actors.

The role of the PPS has already been set out in Part F, therefore this
section will discuss the following:
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« The role of the PNTL in the investigation of GBV (which includes the
SVPS, CID, and the PNTL Forensic Laboratory).

* The role of PCIC.
« The LOIK and its effect on the PPS, the PNTL, and PCIC.

« The recommendations made for standard operating procedures,
guidelines, and forms to harmonize and provide consistency of practice
between the organs when investigating GBV offenses under the LOIK.

Role of the National Police of Timor-Leste

Law

» Constitution of the Democratic
Republic of Timor-Leste, Article 147.

 Criminal Procedure Code, Law No.
15/2023 (CPC), Articles 52, 53, 54,
55, 56-57.

» Decree Law on Timor-Leste's
National Police No. 55/2022 (PNTL
Law), Articles 6(2), 6(3)(e), (g) and
(), 13, 55 (2)(c) and (d), 58, 60, and
83.

 Law on the Organization of
Criminal Investigations No. 9/2022
(LOIK), Articles 3-9, 10.1, 10.2, 10.5,
29, and Annex.

« Law Against Domestic Violence,
Law No0.7/2010 (LADV), Articles 7,
13(4), 19, 20, 21, 22(c) and (d), 23(c)
and (f), 24, 25(b).

How

« The PNTL implements its powers
and functions to investigate
GBV offenses following the laws
outlined in this table. It does so
following its internal processes
which are not the subject of this
Handbook.

« The work of the PNTL is mostly
undertaken by delegations from
the PPS (CPC Article 57). The
delegation process is discussed in
this Handbook on pages 123-133.

« The delegations made by the PPS
to the PNTL can be implemented
by its specialist sections such as
the SVPS and the PNTL Forensic
Laboratory as appropriate.

Who

The PNTL:

« is usually the first point of contact for complaints of GBV through its
specialized service Support to Vulnerable People Subsection (SVPS)
formerly the Vulnerable Persons Unit (VPU), described on pages 94-95 and

116117 of this Handbook.

« includes the Criminal Investigation Department (CID) and two special

sections or units:

(i) the SVPS (PNTL Law Articles 80[1][a][iv] and 58[4]), and
(i) the PNTL Forensic Laboratory (PNTL Law Article 58[3]).

continued on next page
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Role of the National Police of Timor-Leste (continued)

« is a major investigator of domestic violence under the LADV as well as
other GBV crimes, except those offenses for which PCIC has exclusive
responsibility, described on pages 97-101 of this Handbook.

« has an essential role in preventing crime with due respect for human rights
(Constitution Article 147[2], PNTL Law Articles 6[2], 6[3][r]).

« is to proactively gather information and reports of crime, track down
perpetrators, and take necessary and urgent precautionary acts to secure
evidence (CPC Article 52[1]).

« is required to assist judicial authorities—particularly the PPS—during
investigation (CPC Article 52[2], PNTL Law Article 6[3][e]).

* is required to collect information to discover the perpetrator of a criminal
offense and their identification, even before a criminal case has been
initiated by the PPS (CPC Article 55).

 has many additional functions under the CPC which are referred to under
the investigation process.

The PNTL has an increased emphasis on community policing, as indicated in
the PNTL Law No. 55/2022:

» a Community Policing Department has been set up to supervise and
implement special programs on community policing and respect for the
principles of equality and non-discrimination (PNTL Law Articles 55[2][c]
and 60).

 a Gender and Equality and Inclusion Office is responsible for proposing
and disseminating good practices regarding gender equality, inclusion,
and non-discrimination as well as contributing to the preparation and
evaluation of internal policies and standards (PNTL Law Article 46)

« the preamble to the PNTL Law refers to ensuring that one-third of the
police members who consult with the General Commander are female. This
is an example of the application of special measures being applied within
the PNTL.

In summary, the PNTL has a broad range of roles and responsibilities
under the laws of Timor-Leste that are relevant to the investigation of GBV
offenses. If applied, they will lead to an effective, victim-centered, and
gender-sensitive approach for victims.

2 Special measures are defined on page 18 of this Handbook.
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Role of the Support to Vulnerable People
Subsection (SVPS), Formerly the Vulnerable
Persons Unit (VPU)

Law
« Law Against Domestic Violence, Law No. 7/2010, Articles 21, 24.
Who

The Support to Vulnerable People Subsection (SVPS) formerly the
Vulnerable Persons Unit (VPU):
« is a special unit of the PNTL and was established initially as the VPU
in 2001 to assist victims of sexual assault, domestic violence, and child
abuse at national, district, and municipal levels;
« is now formally recognized as a unit within the Criminal Investigation
Department (PNTL Law Articles 80[1][a][iv] and 58[4]);
- is responsible for receiving complaints and investigating allegations of
domestic violence (LADV Articles 21 and 24);
« has an office in every district's PNTL headquarters;
« is an identifiable access point with designated police officers within the
police services for victims of GBV and service providers;
« works closely with communities and the Referral Network;
» has been designed to be victim-centered and gender-sensitive in its
approach and has usually received training;

has special and important multiple legal responsibilities under LADV

Article 24, including:

(i) providing the victim with all necessary assistance including informing
them of their rights;

(i) referring the victim where necessary to a shelter or support center;

(iii) taking measures to ensure that the victim receives immediate medical
and psychological support by specialized staff, where necessary;

(iv) in case of danger to the mental stability of the victim, taking
measures to ensure that a mental health professional undertakes
an evaluation so that the victim may continue to benefit from other
supports from competent bodies;

(v) informing the Office of the Public Defender if the victim lacks the
financial means to hire the services of a lawyer within 5 days of being
aware of those facts;

(vi) responding to requests from hospital services and victim support
services to intervene in cases of domestic violence; and

(vii) responding to anonymous calls for victim assistance (LADV Article 20).

continued on next page
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Role of the Support to Vulnerable People Subsection... (continued)

« The SVPS implements its powers and functions to investigate GBV offenses
following the LADV. The SVPS members are police, and their powers and
functions are the same as those set out under the role of the PNTL set out
above.

« The SVPS operates according to its internal processes, which are not the
subject of this Handbook.

« Their work is mostly undertaken by delegations from the PPS to the PNTL
(CPC Article 57). There is potential for the SVPS to be specifically delegated
by the PPS directly. The delegation process is discussed further in this
Handbook on page 130.

« The SVPS has the additional obligation to prepare a summary report of the
observations made, the measures adopted, and the evidence collected. The
report is to be attached to the complaint and submitted to the PPS within
5 days from the date when it became aware of the facts (LADV Article 24).

« The content of the summary report will vary depending on the nature
of the crime, their role, and the short period in which this report is to be
provided to the PPS (Annex A: Common Summary Report Form for SVPS).

Role of the National Police of Timor-Leste
(PNTL) Criminal Investigation Department (CID)

« The Decree on the Organization of the PNTL Law No. 55/2022 (PNTL Law)
Articles 55 and 58.

Criminal Investigation Department

The Criminal Investigation Department | The PNTL Forensic Laboratory:

National Police of Timor-Leste
(PNTL) Forensic Laboratory

(CID), previously known as PNSIC: - performs forensic testing

« is one of seven operation relevant to the investigation of
commands within the PNTL GBV offenses, not otherwise
(PNTL Law Article 55). covered by PCIC;

continued on next page
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Role of the National Police of Timor-Leste Criminal Investigation Department (continued)

in the context of the investigation

of GBV criminal offenses, is

involved in supervising police
investigators throughout the
districts and municipalities

(PNTL Law Article 58).

has a role in the investigation of

GBV offenses that includes:

(i) supervising the criminal
investigation activity of the
PNTL;

(i) preparing, disseminating, and
supervising the execution of
orders and instructions relating
to criminal investigation activity
of the PNTL;

(iii) coordinating the activities
of the criminal investigation
sections of the regional and
municipal commands;

(iv) taking steps as requested
by the investigations section
to obtain evidence, in other
words, for carrying out expert
examinations in certain
circumstances (PNTL Law
Article 58);

includes the PNTL Forensic

Laboratory (PNTL Law Article 58 [4]).

« can do its work when the PNTL is
informed about the commission
of a crime after a complaint is
made to the PNTL, or after a
delegation is made by the PPS to
the PNTL;

« can immediately start work if the
situation is urgent. For example,
urgent forensic work may be
performed at the scene of the
offense, or to identify persons.
This aspect of the allocation of
work is internal to the PNTL;

» most often concerning GBV
offenses, will examine objects
that have been seized by the PNTL;

+ ensures that CID is given the
opportunity to conduct the
necessary examination of items
before being taken by the PPS
for secure storage. This is to
avoid the risk of contamination
and to enable important
corroborative evidence to be
obtained and safely preserved;

« work is included in the final
report provided by the PNTL
after it has completed its
examination.
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Role of the Criminal Investigation Police (PCIC)

Law

 Law on the Organization of Criminal Investigations No. 9/2022 Articles
3-9, 10(1), 10(2), 10(5), 29 and Annex.

« The Criminal Investigation Police (PCIC) was established on 14 May 2014
and tasked with assisting judicial authorities—particularly the PPS—in the
investigation of the most serious, organized, and complex crimes.

« PCIC is set up under the “principle of specialization” related to particular
criminal investigations (LOIK Article 2[b]).

« It has exclusive power to investigate specific crimes related to GBV to the
exclusion of other bodies, particularly the PNTL, which includes CID.

 PCIC (and CID) can provide specialist forensic testing relevant to the
investigation of GBV offenses.

Forensic Investigation Activities of the
Criminal Investigation Police and Criminal
Investigation Department

Both PCIC and CID can undertake forensic investigation although their
techniques and processes may differ. Victims and suspects should

be able to expect that the best standards will be used. Timor-Leste is
continuing to develop and establish additional investigative tools and
methods for analysis of collected samples, but as of 2023 they need to
be sent to Portugal and other countries for analysis.

Forensic testing may be conducted on samples taken during the
examination of the crime scene, which may include collection and
analysis of

« fingerprints, footprints, palmprints;
* shoe prints and tire tracks;

* toxicology examination of drugs and poisons (sent to Portugal or
other countries for analysis);

» semen, blood, and bodily fluids identification (pending DNA
training being enabled for the DNA equipment already in Timor-
Leste, samples are sent to Portugal or other countries for analysis);
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« Dballistics; and
 fire debris and causes.

Other kinds of forensic examination techniques include

- digital forensic examination (cyber-crime),
- financial accounting examination, and

¢ manual handwriting examination (sent to Portugal or other
countries for analysis).

Law on the Organization of Criminal
Investigations No. 9/2022 (LOIK)

Before May 2014, the PNTL investigated all GBV offenses, including any
forensic examinations required. These examinations were conducted
through the PNTL Criminal Investigation Department (then called PNSIC
but now called CID) as well as forensic testing undertaken by the PNTL
Forensic Laboratory. In 2014, the Criminal Investigation Police (PCIC)
was established to assist with the investigation of the most serious,
organized, and complex crimes (see page 97 of this Handbook).

The LOIK was passed on 13 July 2022. As a result of the LOIK, PCIC was
given exclusive and reserved powers to investigate specifically-named
crimes (LOIK Article 10[2]). These specific crimes are particularized in

the Annex to the LOIK, which identifies the crimes for which PCIC has
exclusive jurisdiction and those that remain within the competency of
the PNTL. With GBV offenses, the PCIC designated crimes relating to
those involving the death of the victim, such as homicide, aggravated
homicide, and manslaughter (Penal Code Articles 138-139) and particular
sexual offenses (Penal Code Articles 171-179).

Relationship between the LOIK and LADV: Not all GBV offenses in the
Penal Code are captured by the LADV (see page 99 of this Handbook).
Some offenses under the Penal Code are not offenses under LADV. In the
allocation of responsibilities between PCIC and the PNTL, some offenses
under the LADV are within the jurisdiction of PCIC to investigate, while
others remain for the PNTL. Different organizations have different
competencies and responsibilities for investigating GBV offenses.
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This table shows the effect of the LOIK on the competencies of the PNTL and
PCIC across different offenses. The corresponding articles of the Penal Code
are listed for each offense. Those that are also addressed by the LADV are

marked with *.

Competencies of the

National Police of Timor-Leste
(PNTL)

Offenses against physical integrity

« Simple Offenses Against Physical
Integrity (Article 145) *

- Serious Offenses Against Physical
Integrity (Article 146) *

« Aggravation (Art 147) (infer it is
included by Article 146) *

» Mistreatment of a Disabled Person
(Article 153) *

+ Mistreatment of a Spouse
(Article 154) *

» Mistreatment of a Minor
(Article 155) *

+ Aggravation Due to Results
(Article 156) *

e Threats (Article 157)

» Coercion (Article 158)

» Serious Coercion (Article 159)

Competencies of the
Criminal Investigation Police
(PCIC)

Death of a person

Homicide (Article 138) *
Aggravated Homicide
(Article 139) *
Manslaughter (Article 140)

Sexual offenses

Sexual Coercion (Article 171) *
Rape (Article 172) *
Aggravation (Article 173)
(infer inclusion by Article 172) *
Sexual Exploitation of a Third
Party (Article 174)

Sexual Abuse of a Minor
(Article 177) *

Sexual Act with an Adolescent
(Article 178) *

Sexual Abuse of a Person
Incapable of Resistance
(Article 179) *

Practical Implementation of the Law on the
Organization of Criminal Investigations and
the Law Against Domestic Violence Regarding
Gender-Based Violence Offenses

PCIC was designed to operate as a specialist crime investigation
organization with significant technical and forensic capabilities. It now
has jurisdiction for the whole of the investigation of certain GBV crimes,
without, for example, the victim-sensitive services provided by the SVPS.
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Criminal and forensic resources are scarce and need to be used in the
most practical, applied, and coordinated manner. This is to ensure that
the best evidence is obtained so that GBV crimes are appropriately
prosecuted. All institutions of the criminal justice system need to work
together in a coordinated manner to respond to violence against women.®

The LOIK has provisions that relate to the working relationships between
the PNTL and PCIC. There is an obligation on and between all bodies of

the criminal police to cooperate in the performance of their duties (LOIK
Article 29). Such cooperation is to consider the following:

« Some situations may require necessary and urgent acts to preserve
evidence and carry out the cautionary or protective acts, but the
bodies of criminal police must immediately inform the competent
judicial authority of any crime they may have witnessed or that they
have knowledge about (LOIK Article 7[2]).

« Generally, organs of the criminal police with general power (e.g.,
the PNTL) should "Abstain from initiating or pursuing investigations
about crimes that are specifically being investigated by bodies
of the criminal police with special powers and expertise.” (LOIK
Article 7[3]) [emphasis added]. This refers to situations where a PCIC
investigation has already commenced, but it does not refer to a
situation where an investigation has not been started by PCIC.

« Injudicial districts where PCIC does not have an established office,
the PNTL shall carry out the activities requested by the PPS (PNTL
Law Article 9[2]).

There are important practical challenges that need to be addressed,
particularly when offenses occur in remote communities. This is to ensure
that all relevant evidence is obtained effectively and efficiently and

that victims are not re-traumatized by having to re-tell their ordeal to
different police agencies.

2 United Nations. 1993. Declaration on the Elimination of Violence against Women; and
the General Assembly Resolution. 2010. United Nations A/RES/65/228 updated Model
Strategies and Practical Measures refer to the need for institutions of the criminal justice
system to work together in a coordinated manner to respond to violence against
women. This includes relevant sectors of civil society to ensure a comprehensive
response and that support agencies could work with police and prosecutors to ensure
support to victims during the statement taking and providing information on the
progress of the case. See United Nations Office on Drugs and Crime (UNDOC). 2014.
Handbook on Affective Prosecution Responses to Violence Against Women and Girls.
Criminal Justice Handbook Series. p. 25. New York: United Nations.
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The PPS has overall oversight of the investigation process. As such, the
decision as to which organs of the criminal police should undertake or
continue to investigate a complaint, notification, or accusation should

rest with the PPS and the delegation process.

The following general principles guide the PPS to ensure clarity and
consistency in investigations, and consider the different organs of the
criminal police, their roles, functions, and expertise.

Public Prosecution Service General Guiding Principles —

Organs of the Criminal Police in the Investigation Process

(i) Cooperation between bodies of the criminal police—as required
under LOIK Article 29—should commence as soon as there is a
complaint, notification, or accusation of a GBV offense, and should
continue throughout the entire investigation process.

(ii) It is highly preferable—in the interests of the victim—that the
police organization that starts the investigation, continue with the
investigation. The PPS should, wherever possible, avoid delegating
investigations to two different bodies if this is neither required by
law nor necessary because of a lack of competency or capacity. For
example, if the PNTL has the competency—including the necessary
GBV training—to undertake the entire investigation of the GBV
offense in all circumstances, then the PNTL should continue with the
investigation rather than delegating it to PCIC. Likewise, if PCIC has
competency—including the necessary GBV training to undertake the
entire investigation of the GBV offense in all of the circumstances—
then PCIC should continue.

(iii) In the event of a requirement for specific forensic services to be
undertaken during the investigation—including such things as
identification of bodily fluids, footprints, hand and fingerprints,
toxicology, or DNA comparison—it is expected that the PPS would
know which criminal investigation service is best able to provide the
service required in all of the circumstances (e.g., PCIC or CID).

(iv) If the PNTL or SVPS/ receive a complaint about an offense under the
LADV, and the victim's needs and convenience suggest that their
complaint and statement should be recorded straightaway, and/or that
they be sent for medical examination, counseling services, or be taken
to a shelter, those steps should occur promptly rather than await a PPS
delegation and the arrival of PCIC to conduct the investigation.
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Role of Child Protection Officers

Law

Law on the Protection of Children and Youth in Danger, Law No. 6/2023 (LPC).

Scope of the Law

The Law on the Protection of Children and Youth in Danger, Law No. 6/2023
(LPC) creates an integrated child protection system by establishing legal
and procedural frameworks to prevent violations and protect the rights

of children and young people. The law assigns responsibilities to relevant
authorities to act when children and youth rights are violated and to protect
them when in danger (LPC Article 1).

Child or young person means a person under the age of 17 (LPC Article 4[1][b]).?
Danger means any threat to the life, physical or mental integrity, safety,
health, training, education, or development of the child or young person (LPC
Article 4[1][g]). The law amplifies the circumstances in which a child or young
person is considered to be in danger in LPC Article 4(2). The most relevant in
this context is LPC Article 4(2)(b) which provides:

b) Is a victim, directly or indirectly, of physical or psychological abuse,
sexual abuse, child pornography, domestic violence, or any other
crime provided for in criminal law.

The child and youth protection system and services that have responsibilities
to protect children are broad. They include judicial entities, including the
courts, the Public Prosecutor's Office, and the Public Defenders Office (LPC
Article 4[1][jl[v]) as well as police authorities (LPC Article 4[1][j1[vi]).

LPC Article 48 makes it every person’s business to communicate about
situations that put the life, physical or mental integrity, or freedom of the
child or young person at risk. This can be communicated to either police
authorities, judicial authorities, the PPS, or other entities or services that
protect children and young persons.

LPC Article 18(1) requires collaboration between public services and entities
and police authorities with child and youth protection services.

Role of Child Protection Officers

Child Protection Officers (CPOs) are not specifically named in the LPC. They
are employed by the Ministry of Social Solidarity and Inclusion (MSSI) and
perform the role of a caseworker in situations where a child needs protection
because he or she is in danger as defined under the LPC. The CPO will
undertake a case management process that addresses the needs of an
individual child and their family and identifies if their needs can be provided

continued on next page
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Role of Child Protection Officers (continued)

by direct support and/or referrals to other bodies. The case management
process involves: (i) identification and registration of the case; (ii) assessment;
(iii) development of a case plan; (iv) implementation of the case plan; (v)
follow up and review; and (vi) closure.

The competency of the CPO is provided by LPC Article 17 and includes several
activities that involve the PPS and the judicial system. During an investigation
of GBV cases, CPO actions may include:

» submit promotion and protection processes to the PPS and communicate
the situations provided for in the law (LPC Article 17[1][k]);

« carry out urgent measures aimed at ensuring the immediate protection of
the child or young person determined by the PPS under the guidance of
the PPS (LPC Article 17[1][m]);

 prepare and submit social reports to the judicial authorities and provide
them with the necessary clarifications under the terms of the law or
whenever requested by the judicial authorities

e (LPC Article 17[1][n]);

« monitor the implementation of promotion and protection measures
applied by the courts (LPC Article 17[1][o]).

In the context of GBV offenses, a CPO will work alongside a GVB focal point
and, between them, they will ensure that relevant protections and services are
provided to children and young persons and women victims of GBV under
the Penal Code and LADV provisions.

Note. The effectiveness of the law to protect children and youth will heavily
rely on the ability of all relevant services and organizations to collaborate,
notably the SVPS, the Referral Network services, and the PPS. In the

context of the investigation of GBV offenses, this will rely in turn upon
effective implementation of known and standardized procedures, regular
communications and monitoring of protections and supports, and ensuring
that the PPS is kept up-to-date with the whereabouts and protections being
provided to children, youth and GBV victims.

2 Although it can be extended to age 21 years and above (LPC Article 3).
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Role of Assistants in the Proceedings

Law

Criminal Procedure Code, Law No. 15/2023, Articles 71, 72, 235, 235A, 235B,
236, 236A, 238, 238A-238 AC.

« The role of assistants in the proceedings (assistants) is a major innovation
of the Criminal Procedure Code (CPC), Law No. 15/2023. Their role and
functions are set out in many articles of the CPC.

« Assistants can play an essential role not only in the investigation process
but also in the new “fact-finding stage of the proceedings” (CPC Articles
238A-238AC) and all proceedings including the trial and any appeal
processes.

» Whereas formerly an aggrieved person was “a mere assistant to the public
prosecutor and assign[ed] all of his or her procedural activity to the latter,”
the amended provisions enable a proactive position and approach, which
has the potential to be very beneficial to victims of GBV.

» CPC Articles 71 and 72 set forth who can become assistants, and how.

* Assistants can include:

(i) the injured parties above 16 years of age (CPC Article 71[1][a]);

(i) the aggrieved party on whose complaint criminal action depends (CPC
Article 71[1][b]);

(iii) if the injured party dies, then the surviving spouse or person who lived
in a situation analogous to that of a spouse; or relatives; or adopted/
adopters; or siblings and their descendants (so long as they were not
participants in the crime) (CPC Article 71[1][c]);

(iv) if the injured party is below 16 years of age or deemed incapacitated
for any reason, then the legal representative or persons described
above; or the person responsible for legal custody or educational
protection (so long as they were not abettors or participants in the
crime) (CPC Article 71[1][d]);

(v) associations or other legally recognized legal entities, if the crimes
directly affect the collective interests pursued by them (CPC Article
71[1][el);

(vi) anyone, in crimes against peace and humanity, as well as in crimes of
corruption (CPC Article 71[1][f]).

« Assistants can intervene in any stage of the proceedings (CPC Article 71[3][f]).

Importantly, assistants “are always to be represented by a public defender or
private lawyer” and where there are several assistants “they are all represented

continued on next page
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Role of Assistants in the Proceedings (continued)

by a single public defender or private lawyer.” Where there are differences

of opinion about the choice of legal representative, the judge decides (CPC
Article 72A[1]). If there is a conflict of interest between the assistants (e.g., the
injured party and the aggrieved party), or there are different crimes, they can
be separately represented (CPC Article 72A[2]).

How to Be an Assistant and the Process

« To become an assistant, the person or legal entity can make either a
statement in the proceedings or make a request before a judge (CPC
Articles 71[2] and [3]).

» The legislation is silent about whether the statement or request can be oral
or in writing. It appears either would be acceptable. It also appears to be
automatically applicable to injured or aggrieved persons as described in
CPC Article 71(1).

« CPC Article 71(1)(e) refers to associations or other legally recognized
legal entities being an assistant “if the crimes directly affect the collective
interests pursued by them.” This is an assistant of a different character from
the other examples of assistants. It appears to require the legal entity to

(i) identify how the crime directly affects their pursued interests.

(i) It may not be an assistant in respect of all procedures but only those
that directly impact their interests.

(i) It would be expected to be represented by the same public defender
or lawyer as other assistants.

This provision may apply if the association or entity facts become directly
involved in the facts relating to the offense. This could occur, for example, if the
victim used the services of the association or entity, or if a person within the
association or entity is required to give evidence. This could include organizations
in the Referral Network. The use of this provision will develop over time.
» The timing of the request to be an assistant to a judge under CPC
Article 71(3) depends on the type of proceeding, for example:
(i) atleast 5 days before the start of the discussion during the fact-
finding stage of the proceedings (CPC Article 71[3][a]);
(i) at least 5 days before the start of the trial hearing (CPC Article 71[3]
[al);
(iii) within 5 days after a notification of the writ of indictment is served by
the PPS (CPC Articles 71[3][b], 237) a request may be made before a
judge to be an assistant and then under CPC Article 236A to either:
a) bring charges based on facts in the PPS writ of indictment

(provided they are not a substantial modification of the facts) (CPC
Article 236A[1]); or

continued on next page
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Role of Assistants in the Proceedings (continued)

b) indicate that the assistant agrees with the charges in the PPS
indictment and indicate additional evidence sought to be adduced
(CPC Article 236A[2]);

(iv) within 30 days after notification of the PPS writ of indictment, a
request can be made to be an assistant and request a judicial fact-
finding proceeding. This proceeding is to refer to additional facts not
included in the writ of indictment that either comprises a different
crime or an aggravation of the upper limits of the penalty (CPC
Articles 71[3][b], 238B[1] and [2]);

(v) within 30 days of the date after the notification of the order of
closure of the investigation (CPC Articles 238C[1] and [2]);

(vi) within 30 days of the date of the notification of a sentence, a request
can be made to be an assistant and lodge an appeal against the
sentence (CPC Articles 71[3][c], 300[1]).

« The request to become an assistant is heard by a judge. The process
includes the judge notifying the PPS and formal suspect of the request and
receiving their views on the request (CPC Article 71[4]).

» No more than five assistants are permitted if it is a crime against peace and
humanity or a crime of corruption (CPC Articles 71[5] and 71[1][f]).

What Can the Assistant Do?

» The assistant can:

intervene in the investigation (CPC Article 72[2][a]);

intervene in the fact-finding stage (CPC Article 72[2][a]) (see also
provisions on the fact-finding process in CPC Articles 238 -238Z and
238AA-238ACQ);

supply evidence and request the activities that the assistant deems
necessary (CPC Article 72[2][a]);

take note of the rulings that concern such initiatives (CPC Article 72[2][a]);
bring charges independently from the PPS (CPC Article 72[2][b]);

appeal against decisions that affect the assistant, even if the PPS hasn't
done so (CPC Article 72[2][c]);

bring a civil claim for compensation if a claim is not made in the
indictment in criminal proceedings, which is the expected and
appropriate time to claim (CPC Article 72B[1] and 72H[1]) (Note the
provisions on separate request for compensation before a civil court
(CPC Article 72C including and also 72C[2]);

request a hierarchical intervention that the investigation be continued or
that an indictment be drafted if an investigation has been closed and after
the date for requesting a fact-finding stage has passed (CPC Article 235A).

continued on next page
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Role of Assistants in the Proceedings (continued)

 Importantly the assistant is required to collaborate with the PPS and the
intervention of the assistant is subordinate to the activities of the PPS (CPC
Article 72[1]).

- The effectiveness of this new role of assistants will depend heavily on how
the collaboration between the PPS and the assistants occurs. This process
of collaboration could be set out in guidelines that can be developed as
the process unfolds and could later be added to this Handbook.

Role of Community Organizations or
Institutions Providing Services to Gender-Based
Violence Victims (Referral Network Services)

Law
Law Against Domestic Violence, Law No. 7/2010, Articles 15, 19, 22, 23, and 25.

What

« Referral Network services play an essential role in the investigation process
both directly and indirectly.® They provide excellent services that include
forensic medical services, victim support and empowerment services,
shelters, counseling, psycho-social support, economic assistance, and legal
aid. These services cater to the needs of GBV victims before, during, and
after the investigation process.

 There are also government agencies that provide similar services. These—
together with the Referral Network services—provide support to GBV victims
using standard operating procedures.” The Referral Network services
regularly connect and also collectively meet. They cross-refer with each other
to enable GBV victims to have the best assistance to meet their needs.

 The Referral Network services use common approaches depending on the
types of services provided. They use similar common forms which include
consent forms, risk assessment forms, and forms to obtain information
and record details of the circumstances of the violence and any injuries
sustained by the victim. These common forms include checklists to ensure
that they collect information on psychological and physical welfare, provide
them with information and counseling, and help them with protections they
may need and how that can be achieved. They are victim-centered, their
interactions with victims are gender-sensitive, and they undergo training.

continued on next page
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Role of Community Organizations or Institutions Providing Services... (continued)

 Victims sometimes come directly to the Referral Network services
to disclose the violence against them. The Referral Network services
sometimes accompany victims to make a complaint to the police or obtain
the consent of the victim to share their information with others including
police and other Referral Network services.

- The LADV sets out obligations for certain organizations providing services
to report situations of domestic violence to the PNTL or the PPS. This
reporting is to respect the confidentiality and privileged nature of certain
information arising from the relationship between a victim and the person
providing the service. The obligation provisions include reception centers
including persons working in shelters (LADV Articles 15[2] and [19]);
hospitals (LADV Article 22 [e]); social assistance services (LADV Articles 23([c]
and [f]); and lawyer and public defender (LADV Article 25). These provisions
are consistent with CPC Article 211 when the service is provided by a
government service or agency. However, a private person who knows about
a crime has a right to report it but is under no duty to do so.

a Part 2, Annex X: List of Referral Network Services.

b Government of Timor-Leste, Ministry of Social Solidarity and Inclusion (MSSI). 2017.
Standard Operating Procedures.

Additional Actions Regularly Undertaken
by the Referral Network Services during
an Investigation

Providing Reports and Sharing Information

about Gender-Based Violence Victims

 Apart from the LADV requirement to report domestic violence to the PNTL

or the PPS, it is common for Referral Network services to provide additional

reports, information, or documents to the SVPS, the PNTL, and the PPS.

This can arise from the following actions:

(i) a request by the victim, or

(i) a request by the SPVS or the PNTL to the Referral Network service (this
could be a consequence of a delegation made by the PPS to those
police organizations), or a request from the PPS (see page 109 and
Annex Q on page 280), or

(iiif) the PPS can refer a victim to Referral Network services for assistance.
This may result in information relevant to the investigation process
being sent to the person making the referral.

continued on next page
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Additional Actions Regularly Undertaken by the Referral Network Services... (continued)

« Unlike the Referral Network services process of sharing and referring
information or reports between themselves with the consent of the victim
following standard operating procedures set out in the MSSI SOP 2017, no
document or guideline formalizes the process of the exchange of information
and reports between Referral Network services and SPVS, the PNTL, or the PPS.

« Valuable information or evidence about the crime, its circumstances, and
consequences may be obtained during the process of Referral Network
services speaking with the victim. Such information can be important in
deciding what offense(s) should be charged, whether other charges should
be laid because of a history of violence, whether it is an aggravated offense(s),
and if so, what orders for the victim’s protection should be obtained.
However, information may not always be conveyed, or may be overlooked by
the PPS in the final reports received by the investigating authorities.

+ As aresult, the victim may be required to give numerous statements to
various organizations and repeat the same or similar information each
time. This situation is re-traumatizing to the victim and increases the risk
that the confidentiality of the victim's personal information is breached.

It may be re-traumatizing, as may suggest to the victim that their earlier
statement was inadequate or wrong, or that they have not been heard. It
may also undermine their confidence in the formal justice process and can
lead to victims not wanting to pursue their cases.

Coordination Between the Organizations
Investigating Gender-Based Violence
Offenses

How to Achieve Greater Coordination

To achieve greater communication and coordination between the Referral
Network services and the PPS relevant to the investigation process, this
Handbook provides guidelines for referral of information or requests for
services between the PPS and Referral Network services and the other way
around (Part 2, Annex P Handover Letter of Evidence to the PPS or the
PNTL. Also, Part 2, Annex Q Referral Form — Police Bodies/PPS to Referral
Network Services). These guidelines are to ensure that:

(i) information and evidence relevant to the prosecution of the offense,
the sentence, and compensation are conveyed by the Referral Network
services to the PPS. Similarly, information about the circumstances of
the victim and their need for protection can be conveyed to the PPS;

continued on next page
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Coordination Between the Organizations Investigating GBV Offenses (continued)

(i) referral of victims by the PPS to Referral Network services for legal
and other assistance also request Referral Network services to assess
and provide for the victim’s needs, particularly during the investigation
process and when a notification of the issue of a writ of indictment is
given to the defendant; and

(iii) there is greater clarity, formality, and consistency to the process
including how it is to be done and the contact points, for example to
the Central Office of the PPS.

In addition, to provide consistency of approach in the communications
between Referral Network Services when referring victims or clients to each
other, guidelines have been developed in Part 2, Annex R for a Referral Form
between Referral Network Services. The combination of these guidelines will
ultimately benefit the GBV victims and increase the chance of a successful
prosecution and outcomes for the GBV victims.




PART I:

Common Steps — Investigation, Timelines,
and Process Framework

The Basic Common Steps of Investigations

The basic common steps in an investigation may be undertaken
simultaneously or may overlap. They are not linear.

Commencement
Investigation
Victim Safety and Services
Final Investigation

Fact-Finding Stage

Commencement - Report of crime by complaint or notification.
 Statement taken from victim.

* Registration of the crime with the PPS and registration
number allocated.

Investigation « The PPS delegates investigation of the crime to the
PNTL, PCIC, CID, and PPS Justice Officers, and makes
requests to Judges as needed.

« Crime scene is examined, evidence is collected and
later examined, and witness statements taken.

» Suspect arrested with or without a warrant provides
identification and is questioned by a judge.

« Assistants become involved in the proceedings.

» Victim is taken to specialized services such as shelters,
medical examination at hospital, community center,
PRADET.

continued on next page
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The Basic Common Steps of Investigation (continued)

Victim safety
and services

Risk assessments undertaken by all investigating
bodies and the Referral Network.

Security measures are taken such as court orders on
bail conditions, pretrial detention, removal of suspect
from the home.

Victim obtains legal aid, counseling, psychological,
and economic assistance.

Applications made for the early taking of a statement
for the future CPC Article 230 before a judge.

Final
investigation

PPS obtains reports from investigating bodies.

PPS decides whether further investigation is required.
PPS decides whether to issue a writ of indictment,
dismiss the charge, or archive the file.

PPS personally serves notification to close the
investigation or issue a writ of indictment on the
suspect, victim, and their legal representative or agent.

Judicial fact-
finding stage

Request can be made to a judge by an assistant

to reopen the investigation for a fact-finding stage;
Request can be made to a judge for a fact-finding by
the formal suspect based on facts in the writ;

An assistant may file charges based on facts in the
writ;

An assistant can request a judge for a fact-finding
based on facts not in the writ, for a different crime,
or an aggravation;

Alternative request for an internal PPS hierarchical
intervention.
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Relevant Timelines during Investigation

Complaint

The time limit for lodging a complaint:

« 6 months from the time a GBV victim is aware that
they have the right to complain.?

« Usually, this means from the time the offense was
committed unless e.g., a child later becomes aware
of the right to complain (CPC Article 215 and Penal
Code Article 108).°

Notification

Notification of crime by a police officer, civil servant,

public agent, or authority:

« The victim or aggrieved person of a semi-public crime
must initiate a criminal proceeding within 15 days of
the written notice being prepared (CPC Article 211[3]).

Procedural Acts

Procedural acts®

* Must be completed within 5 days, unless another
time limit is indicated (CPC Article 79).

 The time for recording a proceeding and issuing
a warrant is 2 days, except where the accused
is detained when the procedural act must be
performed immediately.

A suspect must be brought before a judge for an
initial questioning within 72 hours of an arrest, with
or without a warrant for arrest (CPC Article 217).

- In a case of flagrante delicto arrest, an expedited
hearing is to be held within 72 hours (CPC Article 217).

Assistants in
the Proceedings

The timing of a request to be an assistant in the
proceedings can range from 5 days before the start of
certain proceedings to within 30 days after notification
of certain processes (CPC Articles 72[3][a]-72[3][c], 236A,
237, 238B-2380).

Investigations

Investigations
« A summary report of an investigation by SVPS
containing the observations made, measures
adopted, and evidence collected must be submitted
to the PPS within 5 days (LADV Article 24[2][e]).

continued on next page
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Relevant Timelines during Investigation (continued)

* Investigations must be completed within 6 months
if the suspect is in detention, or 12 months if not.
Both limits can be doubled but only in complex
cases (CPC Article 232).

* Prosecutors may extend time for additional
investigations by a delegation after the investigating
body delegated has completed a final report
(CPC Article 234[2]). A specific time limit should be
imposed for this additional investigation.

Writ of
Indictment

A writ of indictment

« Must be issued within 15 days of the completion
of the investigation where the prosecutor assesses
that there is “sufficient evidence of a crime and
identification of the perpetrator” (CPC Article 236).

« Within 5 days after service of notification of a writ
of indictment on the suspect, victim, and their legal
representative or agent (includes an assistant), the
assistant may file charges based on the facts in the
indictment if it is not a substantial modification of
the facts (CPC Article 236A[1]).

Request for
Judicial
Fact-Finding
Proceeding
after Service of
Notification by
PPS¢

Within 15 days after service of notification of closure of
an investigation, a request can be made to a judge by
an assistant for a fact-finding proceeding (CPC Articles
92A[2], 238C[2], 238C[4] and 238D[3]).

Within 30 days after service of the notification of a writ
of indictment, a request may be made for a fact-finding
process by:

- the formal suspect concerning facts that the PPS
used to prepare its indictment;

« the assistant concerning facts not included in the
indictment and that amount to a different crime or
an aggravation of the upper limits of the penalty
(CPC Article 236BJ[2]).

continued on next page
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Relevant Timelines during Investigation (continued)

Hierarchical If the assistant or complainant either does not or
Review if PPS chooses not to request a reopening under Art 238C(2),
Decision Made they may request an internal hierarchical intervention
to Close the within the PPS within 20 days of the date of notification
Investigation of closure of investigation. This can be a request to

either reopen the investigation or to charge the accused
(CPC Article 235A). See further reference to the internal
process after 20 days on page 178 of this Handbook.

o

o

a

o

A victim may not be aware that an offense has been committed against them at the time
it is committed, and it can become a complex legal issue as to when and how they later
came to know that they had the right to complain after 6 months had lapsed.

A victim may be regarded as having waived their right to complain about a semi-public
offense if they do not make the complaint within the time limit (CPC Article 216 and Penal
Code Article 109).

The term “procedural acts” is not defined in the CPC but refers to procedural steps or
actions. These may be taken before or within an investigation, or in court processes:

e.g., CPC preamble para. 6, Articles 1(b), 30, 31, 32, 72, 78, 217. Examples would be acts of
search and seizure or an order for restrictive measures.

Personal service of the notice is required on the suspect, victim, and their legal representative
or agent (includes an assistant) (CPC Article 92A [2]).
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Detail of Investigation Process

Purpose of Investigation

Law

Criminal Procedure Code, Law No. 15/2023 Article 225 sets out the purpose of
investigation in these terms:

“The enquiry is the investigative procedural phase intended to collect

proofs and take the action required to demonstrate that a crime has been
committed, hold its perpetrators liable, and secure any elements of relevance
in determining the damage caused by the crime and the compensation
amount, where the perpetrators are not to be tried in an expedited
proceeding.”

First Contact with a Victim and Reporting
a Gender-Based Violence Crime

 Criminal Procedure Code, Law « The first contact by a victim to
No. 15/2023, Articles 49(2), 49(3), report a GBV crime can occur
71, 210, 211(1), 211(2), 212, 213, 214, in many ways, and many entry
215, 216 points can lead to a notification,
* Penal Code of the Democratic accusation, or complaint to an
authority.

Republic of Timor-Leste (Decree
Law No. 19/2009), Title V, Articles
6-108

+ A phone call made to an entity such as the SVPS or the PNTL to get help.
This may be done by the victim or a member of the public. Sometimes this
is very difficult in remote areas as there are problems with different cell
phone providers that do not connect with the SVPS or the PNTL number.

continued on next page
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First Contact with a Victim and Reporting a Gender-Based Violence Crime (continued)

This problem needs attention within each of the communities to identify
an emergency number within each community and for the Suco Chief and
Aldeia Chief and community police to provide community awareness about
an emergency contact.
« A citizen who becomes aware of a GBV public crime: for example, a witness
to domestic violence or the occurrence of a public crime may report it to
the PPS or the police can make an accusation.
* In-person victim contact. This may also take place in various ways.

The most common examples are that the victim (or in the case of a child
or disabled person, another person such as a legal representative or
family member) may report a GBV offense to:

Local
Community
Persons

Suco Chief
Aldeia Chief

Community
police

Citizen

Police and
Criminal
Investigation
Organizations

SVPS
PNTL
PCIC
CID

Hospital,
Medical,
Community
Health
Services

Hospital
Doctor
Community
health
centers
Shelters
(either
government
or private)

Community
Organizations

PRADET
ALFela
JSMP
Fokupers

Other Referral
Network
services
(Part 2,
Annexes)

Lawyers

Public
Defenders
Office

Private
lawyer

Government
Employees
Teachers

Social
security

Responding to Information about a Gender-
Based Violence Offense - General Approach
by Civil Society and Referral Network Services

The following are some best practice basic approaches that are already
applied by most if not all Referral Network services and are set out in the
MSSI SOP 2017 concerning what is often a victim's first disclosure of a

GBV offense:

17
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+ How child or women victims are treated by the person who listens
to their information is highly relevant as to whether or not they will
feel able to pursue the matter further.

+ They need to be given time to talk.

« They need to be treated in a non-judgmental manner and feel that
they are being listened to.

« They need to be treated sensitively, noting that they may also be
suffering psychologically because of the impact of both past and
present violence committed against them.

« Victims may be concerned about retaliation by the suspect and
family members.

« Women victims may be concerned about where they can live and
how they can support themselves and their children.

+ Keep a note of the date and time when the information is provided
and record the information in writing.

+ Have the victim sign a consent permitting the organization
or person to, in turn, provide the information to the PPS. This
consent is not required if it is mandatory under the law to give the
information to the PPS (such as notifications under CPC Article 211),
but it would be the best practice to follow so that the victim knows
what is to happen and it is a safeguard to the notifier.

 Arisk assessment of the victim should be undertaken. This is to
obtain information to ascertain whether a victim may be in danger
or at risk of further harm from the suspect or others. One example
is set out in the MSSI SOP 2017.

« Keep a note of the date and time when the information is sent to
the PPS.

In short, the sensitivity of response, safety, and security are highly
important at this early stage. If the victim can be assisted to go to
either a Referral Network service or the police as early as possible, that
would be a good response.
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Formal Reporting Process of a Gender-Based
Violence Offense

There are four forms of reporting of a GBV offense (CPC Article 210):

(i) Personal knowledge of a person that is to initiate the investigation,
such as the PPS or police (CPC Article 210[1][a]);

(ii) Notification of the occurrence by a police officer, civil servant, public
manager, or other public agent or authority who learns that a public or
semi-public crime has been committed and the provision of a written
notice (CPC Articles 210[1][b], 211[1] and 211[2]);

(i) Accusation filed by a citizen of a public crime (CPC Article 210[1][c]); and
(iv) Complaint made by a victim or aggrieved person (CPC Article 210[1][d]).

The most common reporting process in the case of GBV offenses is the lodgment
of a complaint by or on behalf of a victim. A complaint is a prerequisite for a
semi-public crime but not a public crime (Penal Code Article 106).

Recording of Complaints, Notifications,
and Accusations

Notifications and Notices

« These are required to be in writing identifying (i) the elements of the
suspect and the aggrieved person; (i) the facts that constitute the crime;
(iii) the date, time, place, and the circumstances in which the crime was
committed; (iv) the evidence if known; and (v) the date and signature of the
person giving the notice (CPC Articles 211 and 212).

Accusations Complaints
« A similar recording approach « There is no provision in either
would also be appropriate for the Penal Code or the CPC that
accusations. specifies the content requirements

for a complaint.
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Content and Form of Complaint

Complaints Process

« A victim, an aggrieved person, « All complaints, accusations, or
an authority, and a member of notifications are required to be
the public can report a crime and received by the PPS.

there are multiple ways to report.

 The time limit for lodging a complaint is 6 months from when the GBV
victim is aware that they have the right to complain (usually this means
from the time the offense was committed unless e.g., a child later becomes
aware of the right to complain) (CPC Article 215 and Penal Code Article 108).

« A GBV victim may be regarded as having waived their right to complain
about a semi-public offense if they do not make the complaint within the
time limit (CPC Article 216 and Penal Code Article 109).

« A GBV victim can withdraw a complaint for a semi-public crime until the
sentence is first handed down (CPC Article 216 and Penal Code Article 109).

* Use a Common Complaint Form (Part 2, Annex A). In addition, a Risk
Assessment Form for a Victim of Gender-Based Violence should be
completed and attached (Part 2 Annexes). Annex D is for an adult GBV
victim and Annex E is for a child victim of a sexual offense. These Risk
Assessment forms for victims of GBV should be understood and informed
by the General Guidelines on Risk Assessment in Part 2, Annex B (adult
victim of GBV) and Annex C (child victim of GBV).

+ The person to whom the complaint is made must apply a victim-centered
approach with sensitive questioning.

« When the PPS and police organizations such as the PNTL, the SVPS, and
PCIC (as well as the Referral Network) are taking statements and receiving
information from GBV victims, good practice requires a victim-sensitive
approach.

* Itis recommended that Guidelines for Questioning Women Victims of
Violence and Sexual Offenses and Guidelines for Questioning Child
Victims of Violence and Sexual Offenses (Part 2 Annexes F and G), be
used to inform the questioning process. Training is recommended to better
understand their implementation.

continued on next page
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Complaints Process (continued)

Common Complaint Report (Part 2, Annex A)

Risk Assessment Form for a Victim of Gender-Based Violence- adult and
child victims (Part 2, Annexes D and E)

General Guidelines on Risk Assessment for adult and child victims (Part 2,
Annexes B and C)

Guidelines for Questioning Women Victims of Violence and Sexual
Offenses (Part 2, Annex F)

Guidelines for Questioning Child Victims of Violence and Sexual Offenses
(Part 2, Annex G)

Early Investigation Processes by the Public
Prosecution Service

Criminal Procedure Code, | < The PPS takes the lead in the investigation of

Law No. 15/2023, Articles all complaints, notifications, and accusations
57, 210(2), 211, 212, 214, about GBV offenses. They must be either in
224,225, 227, 228, 232. writing or reduced to writing from all sources

and be received by and registered with the
PPS. This starts the investigation process (CPC
Article 224).

« The process undertaken by the PPS depends
on the form of reporting (CPC Article 210).

The Public Prosecution Service Process

In brief, the most common process undertaken at the PPS is:

The Most Common Public Prosecution Service Process

U

A complaint, notification, or accusation (referred to for convenience in
this Handbook as the “initiating report”) is sent or delivered to the PPS.

The initiating report is stamped as having been received by the PPS

in the Central Section and is entered in a register book with details of
the date and time received, and an Numero Unico Criminal (NUC) case
number is allocated.

continued on next page
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The Public Prosecution Service Process (continued)

The initiating report is passed to the prosecutor on shift who makes a
preliminary assessment as to whether the person making the complaint

U hasthe legitimacy to do so, and that information at hand of the incident
described potentially amounts to a crime and whether it should go
forward for investigation.?

U The decision by the prosecutor on shift should be formally recorded with
brief reasons.

If the prosecutor on shift assesses that the complaint or notification
U should proceed to an investigation, the initiating report is returned to
the Central Section, registered in the yellow book, and given a number.

The numbered file is sent to the Inquiry Section for investigation and a
! specific prosecutor is allocated to be responsible for the carrying out of
the investigation process who is then the Prosecutor in Charge of the case.

The prosecutor who is allocated to undertake the investigation depends
U on factors such as availability, the seriousness of the alleged crime, and
their seniority or competence for the case.

- After the PPS is first informed and the initiating report is registered at the PPS,
the Prosecutor in Charge as assigned by the Inquiry Section in turn decides
on the investigation processes to be followed, and whether and how then to
delegate any investigation to the most relevant "competent authority.”

« The investigation process is to be completed in 6 months if a suspect is
in detention, or 1 year if it is complex. If the suspect or defendant is not in
detention, both time limits can be doubled (CPC Article 232).

- The delegation and notification process is described in the next section.

2 This includes whether it is a flagrante delicto crime notice and whether urgent processes
need to be taken for arrest and detention of the accused, or whether the initiating report
should be archived.
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Delegations and Requests Used during

Investigations

Overview of Delegations

Law

Law on the Organization of Criminal Investigations No. (9/2022), Articles 3(e),

4(3), 5(1), 7, 9, 10(3), and 11(2) (LOIK)

 There are various types of
delegations.

« LOIK Article 3(e) defines "judicial
authority” as judges and the PPS
concerning the procedural acts
that the law assigns to them. LOIK
Article 5 refers to the PPS powers
to delegate. LOIK Articles 4(3),
5(1), 7, 9, 10(3) and 11(2) refer to
delegations to the PNTL and PCIC.

 The purpose of delegations in
GBV cases is to have a mechanism
by which the PPS can direct
the investigation and gather all
of the evidence on all relevant
elements of the crime to achieve a
successful prosecution.

« Clear and specific delegations
help to ensure that appropriate
information and relevant evidence
are obtained to prove that the
offense has been committed (CPC
Article 225).

Who

The most common bodies delegated
or requested to undertake various
aspects of the investigation are:

(i) PNTL (SVPS/ CID)
(i) PCIC
(iii) Justice Officers of the PPS

» Judges are not delegated, instead
they can be requested to undertake
specific acts as set out in CPC
Articles 226(1)-226(2) (see pages
133-134 of this Handbook).

The PPS delegates according to
competency and—in the case of
police bodies—which organization
has the legal power to investigate
(either the PNTL or PCIC).

« The process differs when the
PPS requests a judge to perform
certain actions that are within the
exclusive jurisdiction of a judge
or as requested by the PPS (see
pages 133-134 of this Handbook).

« Often, not all information and evidence are available at the time of the
taking of a complaint or filing a notification concerning the victim, and
further evidence is required. A statement may be taken from the victim by
the PNTL/SVPS and may later require further detail or information to be

obtained.

continued on next page
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Overview of Delegations (continued)

« No common or consistent delegation forms are used, although certain
types of investigation processes are common to GBV and appear to be
similarly worded. Delegations are commonly used to take statements from
the victim.

« All delegations by the PPS should be written on formal letterhead, precisely
expressed, with set time limits within which they are to be undertaken,
and be signed and dated by the delegating authority who is a public
prosecutor.

» The body or person delegated should note when the delegation is received
and formally record receipt of the delegation either using a form or a
stamp. The elements of GBV offenses vary, and delegations may similarly
vary.

+ At the same time, there needs to be some added flexibility to allow for
other relevant information to be collected which may not have been known
until the delegation was exercised, or to make recommendations on further
information or evidence that should be obtained.

Delegation to Take a Statement from a Victim

One of the most used PPS delegations is for the person delegated

to take a statement and obtain information from a victim. The PPS
frequently delegates investigation processes to the Justice Officers.
When such a delegation is made by the PPS after the complaint has been
made, a well-constructed delegation can assist the investigation, take
account of the needs of the victim, and later enable the PPS to sustain
the charge. Sometimes more than one statement needs to be taken from
a victim.

When a body is delegated to take an additional statement from a victim
several factors and topics need to be addressed. These should be set out
in a specific delegation.

If a Common Complaint Report form (Annex A) and Risk Assessment
Form for a Victim of Gender-Based Violence- adult and child victims
(Annexes D and E) have been used been used, much of the information
will already have been covered and may simply be updated.
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Delegation — General Guidance When Taking a Gender-Based Violence

Victim’s Statement

« When taking a further statement from a victim, the person delegated
should not proceed to take a statement from the victim afresh without
acknowledging and referring back to the victim’s earlier statement. This
will help reduce anxiety in the victim who may think their earlier statement
was either ignored or not good enough.

 The topics indicated below provide general guidance for the taking of a
comprehensive statement from the victim:

- Clarify the type of violence (whether it was physical, sexual,
psychological, and/or economic violence. LADV Articles 2 and 35).

Note that questions about psychological and/or economic violence are
frequently overlooked.

 Obtain detailed information about the nature and seriousness of the
physical and/or psychological injuries sustained and any medical
reports or supporting information on the treatment.

- Obtain information on any monetary losses sustained by the victim
because of the offense, such as damaged property, treatment costs, or
loss of income (relevant to compensation).

 Obtain a history of previous violence by the suspect to the victim,
including whether it is physical, sexual, psychological, and/or economic.
It does not need to be the same type of violence as in the complaint and
it may lead to further offenses being charged.

 Ascertain the victim’s current living circumstances and also the
defendant’s whereabouts.

« Undertake an up-to-date risk assessment and determine whether any
protections are required to ensure the victim’s safety.

« Refer the victim to a relevant Referral Network service or other service
to address their needs (List of Referral Network Services for GBV Victims,
Part 2, Annex X).

« Assess the ability of the victim to give evidence and what their
requirements may be when they give their evidence in court, including
an interpreter.

« Provide the victim with information on future processes.

¢ Include a section to make any recommendations for further actions to be
undertaken by the prosecutor to investigate the crime or to protect the
needs of the victim.

« During the taking of the statement, the victim needs to be sensitively
questioned, reassured, and provided with information about the future
processes and timings.

continued on next page
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Delegation — General Guidance When Taking a GBV Victim’s Statement (continued)

 The following guidelines should also be used:
« General Guidelines on Risk Assessment — for adult and child victims
(Part 2, Annexes B and C)
+ Guidelines for Questioning Women Victims of Violence and Sexual
Offenses (Part 2, Annex F)
« Guidelines for Questioning Child Victims of Violence and Sexual
Offenses (Part 2, Annex G)
Note: Under no circumstances should a delegation include a request for
information from the victim as to whether they wish to pursue their complaint
if it is a public crime such as an LADV offense (noting that a crime under
Penal Code Article 145 is a public crime and not a semi-public crime, if the
relationship is domestic or intimate relationship under the LADV).

IMPORTANT NOTE ABOUT TAKING A STATEMENT FROM A CHILD
VICTIM

Taking a statement from a child victim is more complex than taking a
statement from an adult victim of a GBV offense. Children have a range of
ages and vulnerabilities, and they lack power in their lives. They rely on adults
to protect them with a limited range of self-protection capabilities. There are
also a range of offenses that are specific to their age and there are different
ways in which they can be both direct and indirect victims of violence.

The most prevalent forms of GBV offenses against children occur in the home
which should be their safe place. When parents or other persons close to the family
become perpetrators of violence (psychological, physical, economic, or sexual) this
can cause them great harm. There can also be accumulated exposure to violence.

Previously, it was accepted practice to speak about children as witnesses

of domestic violence perpetrated against the abused parent. As a result

of research, it now recognized that children are not merely witnesses

to violence, but are indirect or secondary victims themselves. Children
experience violence with all their senses as though it is happening to them.
Research also reveals that when domestic violence occurs, a high percentage
of children are either in the same room or very close by.

The Istanbul Convention addresses this issue and as the Council of Europe
commented:®

While it is important to recognize that most victims of domestic
violence are women, it is equally important to recognize that many of
these women have children. In some cases, the violence is directed at
both women and children. In other cases, children are not targeted
themselves but witness violence against their mothers. Either way they
suffer and either way they need to be protected.

continued on next page
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Important Note about Taking a Statement from a Child Victim (continued)

Research on children exposed to domestic violence has focused on the
emotional and behavioral consequences for the individual child. Studies
concluded that exposure to domestic violence has strong adverse
consequences for children resulting in—among other things—depression,
anxiety, social withdrawal, nightmares, loss of appetite, anger, raised levels
of aggression, developmental regression, and learning difficulties. There are
also inter-generational effects where children later may become abusers or
abused victims.”

Articles 22, 23, and 26 of the Istanbul Convention call for further specialist
support for children exposed to domestic violence based on their needs.
This includes age-appropriate psychosocial counseling and respect for the
best interests of the child.

In 2010, the Supreme Court in Norway decided that children who witness
domestic violence are entitled to independent legal representation and
protection. Therefore, children in domestic violence cases are deemed to

be victims of violence and not just witnesses. This decision has also affected
police priorities in terms of who is interviewed in a domestic violence case.
Generally, where there has been violence and abuse in a family, the police try
to interview all the children. The court’s decision means that children under
18 who witness repeated physical and psychological violence in the family
have independent protection and are also entitled to redress from the family
member who exercises violence.*

Children must be approached with a combination of confidence and kindness so
that they feel safe about speaking about their experience. Re-traumatization
during the statement-taking process must be avoided.

(Annex G - Guidelines for Questioning Child Victims of Violence and Sexual
Offenses)

2 Council of Europe. 2013. Convention on preventing and combatting violence against women
and domestic violence (Istanbul Convention). Children’s Rights. Safe from fear, Safe from
harm.

® C.M. Forke et al. 2019. Intergenerational effects of witnessing domestic violence: Health of
the witnesses and their children. Preventative Medicine Reports 15. 10094.

¢ Council of Europe and Politiet Politidirektoratet. 2016. Preventing and Combatting
Domestic Violence against Women. A learning resource for training law enforcement and
Jjustice officers. p. 30.
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Delegations to Justice Officers

Each of the public prosecutors has three justice officers allocated to them
to assist them with their work.

(1) Justice Officer to Assist (2) Justice Officer to Serve
with Investigation Notifications

+ A prosecutor commonly uses  The Justice Officer (JO) is required
a justice officer (JO) during to send out notifications to persons
an investigation. They are such as the victim, witnesses, and
frequently delegated to defendant regarding e.g., trial
obtain further information processes. If they cannot be located,
and statements, including the JO will coordinate with the police
statements from the victim, to deliver the notification.
other witnesses, and the + The JO is in charge of preparing
suspect. a conclusion or summary of all of
 Other delegations made the evidence collected from the
by prosecutors to JOs to investigation and sending it to the
seek medical reports, to prosecutor in charge of the case. The
receive information from the Prosecutor in Charge then reviews it
victims, and to annex all the and decides whether to issue a writ of
information together with the indictment or whether the case should
statement of the victim. be dismissed.
 The JO then notifies the victim and the
defendant about that decision.

(3) Justice Officer to Assist
with Dispatch Further Notes

The JO's role includes: It is suggested that legally the

« delivering the writ of delegations by the PPS ought not to
indictment to the court. include delegations to JOs to perform

+ maintaining the file and “procedural acts” in a criminal
ensuring that all of the investigation.
documents are kept. « The “police” or “court staff” may be

« If information and or delegated by the PPS to carry out
documents are sent to the inquiries or perform any acts relating
PPS by community service to an inquiry (CPC Article 57) and
organizations, the PNTL, or “police” are empowered to carry out
PCIC, they are received by “procedural acts” during the inquiry
the Central Section and then (CPC Article 228).
passed on to the JO who keeps | - It follows that JOs are not so enabled
it on the file. under legislation and a delegation by

continued on next page
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Delegations to Justice Officers (continued)

the PPS does not legitimize their
actions. Therefore, JOs should
be confined to performing non-
procedural acts.®

 As required throughout the investigation process.

« The process to be followed by JOs when taking a statement from the
victims is to be in accordance with the guidelines.

+ Guidelines for Questioning Women Victims of Violence and Sexual
Offenses (Part 2, Annex F)

+ Guidelines for Questioning Child Victims of Violence and Sexual Offenses
(Part 2, Annex G)

 General Guidelines on Risk Assessment - for adult and child victims
(Part 2, Annexes B and C)

2 UNDP Timor-Leste. 2022. Law and Practise of the Criminal Procedure in Cases of Gender-
Based Violence in Timor-Leste. p. 72.

IMPORTANT NOTE

- If a statement is taken by a justice officer from the victim, defendant, or
witness and not by the prosecutor—who is defined as being a “judicial
authority” in CPC Article 1(b)then the statement cannot be produced at the
hearing of the trial under CPC Articles 267(2), (3), or (4) and the victim is
required to give their evidence in court.’

- If the victim’'s statement has been taken by a judge, the PPS, or a criminal
police body, the statement may be read out in court without the victim’s
attendance at the hearing, if this is agreed by the PPS, the defendant, and
the assistant (CPC Articles 267[2][a] and [b] and 267[5]).

« This would potentially minimize the victim's trauma. It similarly applies to
statements made by witnesses.

« Itis suggested that when a justice officer has taken a statement from the
victim or witness and it is signed, the prosecutor may later have the victim
or witness come them and re-confirm the entire content of the statement
with a further confirmatory signature or modify it or add to, it. This would
enable CPC Articles 267(2)(b) and 267(5) to be complied with.

@ CPC Article 1(b) "Judicial authority” means the judge and the public prosecutor, each one
concerning procedural acts falling under their respective competence.
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Delegations to the Support to Vulnerable People
Subsection (SVPS), Formerly the Vulnerable Persons
Unit (VPU), and National Police of Timor-Leste

e The PNTL and SVPS are the
most likely bodies to whom a
complaint, notification, accusation,
or report of a GBV offense is
made.

 The use of the Common Complaint
Report Form in Part 2, Annex A is
recommended together with the
completion of Risk Assessment
Form for a Victim of Gender-
Based Violence - adult and child
victims (Part 2, Annexes D and E).

Law

« Law on the Organization of
Criminal Investigations No.
(9/2022), Articles 4(3), 5(1), 7, 9,
and 11(2).

T

« If delegations are required to take
a further statement from a GBV
victim then Delegation - General
Guidance when Taking a GBV
Victim Statement should be
used (see pages 125-127 of this
Handbook).

« If other evidence or information
is required, delegations from the
PPS should be specific to the
investigation of the particular
offense and the victim's needs.

« When undertaking the
investigations delegated by
the PPS, the relevant PNTL
organization needs to take
a victim-centered approach
sensitively questioning the victim,
and following the guidelines.

+ Note that If the victim's statement
has been taken by the PPS or by
a criminal police body such as the
PNTL or SVPS, the statement may
be read out in court without the
victim's attendance at the hearing,
if this is agreed to by the PPS,
the defendant and the assistant
(CPC Articles 267[2][a] and [b]
and 267[5]).

Forms

« Guidelines for Questioning
Women Victims of Violence and
Sexual Offenses (Part 2, Annex F).

+ Guidelines for Questioning Child
Victims of Violence and Sexual
Offenses (Part 2, Annex G).
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Delegations to the Criminal Investigation Police

What

« As PCIC has exclusive jurisdiction
to conduct the whole investigation
of certain offenses (see pages
98-99 of this Handbook).
Delegation by the PPS is likely
to include interviewing a victim
(again), as well as the accused
and witnesses.

 Delegations by the PPS to PCIC
can assume the professionalism
of the organization and set out
the act or topic of examination or
information sought.

« In certain cases, generally
worded delegations may not
necessarily capture all that needs
to be investigated and greater
specificity may be required.

 Delegations should be time-bound.

« If PCIC is contacted directly by
a person making a complaint,
then—as with the PNTL—the
use of the Common Complaint
Report Form (Annex A) is
recommended together with the
completion of Risk Assessment
Form for a Victim of Gender-
Based Violence — adult and child
victims (Part 2, Annexes D and E).

Law

Law on the Organization of Criminal
Investigations No. (9/2022), Articles
4(3), 5(1), 7,10, and 11(2).

How

« If PCIC is delegated by the PPS to
take a further statement from a
GBV victim then as with the PNTL,
the Delegation — General Guidance
When Taking a GBV Victim
Statement is relevant (see pages
125-127 of this Handbook).

« The delegation by the PPS to PCIC
should include any statement
already taken from the victim as well
as other supporting information.

« A victim should not have to repeat
information that they have already
provided at a previous point in
time. This is re-traumatizing.

« Instead, the victim could either read
their earlier statement or have the
statement read out to them asking
them to confirm it and then asking
for any further details that may be
required.

« Note that if the victim’s statement
has been taken by the PPS or by a
criminal police body such as PCIC, the
statement may be read out in court
without the victim's attendance at the
hearing, if this is agreed to by the PPS,
the defendant and the assistant (CPC
Articles 267[2][a] and [b] and 267[5]).

« General Guidelines on Risk
Assessment for adult and child
victims (Part 2, Annexes B and C).

 Guidelines for Questioning
Women Victims of Violence and
Sexual Offenses (Part 2, Annex F).

+ Guidelines for Questioning Child
Victims of Violence and Sexual
Offenses (Part 2, Annex G).
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Delegations to the National Police of Timor-Leste
Forensic Laboratory

« The PNTL Forensic Laboratory is a special unit within the PNTL structure.
The work it undertakes can be performed internally as part of the work
required to be done by the PNTL.

« Delegations to the PNTL Forensic Laboratory should be specific and time-
bound.

« The most likely work to be undertaken by the laboratory concerning GBV
offenses is the examination of objects that have been seized by the PNTL.

- Before seized objects are taken by the PPS for secure storage, the
laboratory should be given the opportunity to conduct the necessary
examination on them. This is to enable important corroborative evidence
to be obtained and not lost to avoid any additional risk of contamination
and to reduce complications with the chain of custody (see pages 150-151
of this Handbook).

A description of the work performed by the PNTL Forensic Laboratory and
its results are usually included in the final report provided by the PNTL
after it has completed all of its investigations.

« Specificity should be used in « If the PNTL Forensic Laboratory is

the wording of delegations so required to obtain information directly
that all relevant and available from the GBV victims, then—as with
information and evidence is the PNTL—the Delegation - General
obtained for that case. Guidance When Taking a GBV Victim

Statement is relevant (see pages 125-
127 of this Handbook) and the use of
the following is recommended:

e General Guidelines on Risk
Assessment - for adult and child
victims (Part 2, Annexes B and C).

* Guidelines for Questioning Women
Victims of Violence and Sexual
Offenses (Part 2, Annex F).

* Guidelines for Questioning Child
Victims of Violence and Sexual
Offenses (Part 2, Annex G).




Part J: Detail of Investigation Process = 133

Requests Made to Judges

 Judges perform several functions that are relevant to the GBV investigation.
They do so at the request of the PPS (CPC Article 48[2][c]). Some functions
are under the exclusive jurisdiction of the judge in the area where the
investigation is being conducted (CPC Article 226).

+ Those acts include:
(i) to carry out the first questioning of an arrested defendant within 72
hours of arrest (CPC Article 217);

(i) to conduct the committal of statements to writing for future use (CPC
Article 230);

(iii) to decide about the search of items and/or persons where the law
reserves the judge the competence to do so, namely the search of a
lawyer's or doctor's office, a bank, or other credit institution (to be
carried out personally by the judge);

(iv) to authorize telephone tapping (CPC Article 178);

(v) to authorize the seizure of mail and to become acquainted with its
contents before any other entity does, as well as to seize any items
from a lawyer’s or doctor’s office, bank, or other credit institution,
examining any records deemed necessary for that purpose (to be
carried out personally by the judge); and

(vi) to perform such other acts as may be assigned by the law.
» Examples are orders for:

(i) Search of Persons and Items (CPC Article 169),

(ii) Seizure of Items (CPC Article 172),

(iii) Pretrial Detention (CPC Articles 183, 194, 197, 198, 199),

(iv) Restrictive Measure (CPC Article 184),

(v) Prohibiting Travel (CPC Article 193), and

(vi) Warrant for Arrest (CPC Article 221 and Release Article 223)

Criminal Procedure Code, Law No. The requests for orders are made as
15/2023, Articles 48(c), 169, 172, required throughout the investigation.
178,183,184, 193, 194, 197, 198, 199,

217,221, 223, 226, and 230.

continued on next page
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Requests Made to Judges (continued)

 Written applications are made by It is recommended that standard
the PNTL or PPS. forms for common court

+ Itis good practice for standard applications for GBV offenses be
application forms to be developed | used (Part 2, Annexes J and K).
for each procedure. Annex J is an Application for a

* This would ensure that all the Judge’s Order for Search and Seizure
necessary information and of Places and People.

evidence required to obtain the
order are collected and produced
to the court.

Annex K is for an Application for
Validation of Search and Seizure
of Places and People where this is
done without a judge’s order.

Additional note: If, for example, in an application for pretrial detention, the
victim or witnesses gives a statement before the judge about the offense
and other related matters, that statement can be read at the trial if the
prerequisites under CPC Article 267(2) are fulfilled.




PART K:
Evidence Gathering

Law

Criminal Procedure Code, Law No. 15/2023.

Article 52 — General
Powers of the
Organs of the
Criminal Police
Article 52-A

— Guidance

and Functional
Dependence of

the Organs of the
Criminal Police
Article 53 —
Identifying a Suspect
Article 55 —
Collecting
Information

Article 56 — Urgent
Searches, Checks,
and Seizures
Article 59 — Being
Declared a
Defendant

Article 61— Duties of
the Defendant

» Article 109 -

Elements of Proof
Article 116 —
Admissibility of
Evidence

Article 120 — Indirect
Disposition

Article 121 — Public
Voices and Personal
Convictions

Article 163 —
Recognizing

a Person
(Identification)
Article 168 — Concept
(Search of Persons
and Places)

Article 169 —
Formalities (Search)
Article 171
-Relevance of
Consent (By the
Suspect of Search)
Article 172 — Seizing
Items

Article 174 — Concept
and Prerequisites
(Search)

Article 175 -
Subjection to Checks
(Search)

Article 176 — People
at the Crime Scene
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Overview of Evidence Gathering

Topics Covered in this Part

Purpose of evidence gathering — addressing the underlying aims of
gathering evidence and what it is used for.

Who undertakes evidence gathering - the prime bodies are the PPS and
“organs of the criminal police” (which in this part covers the PNTL, the SVPS
and PCIC).

Key considerations in evidence gathering — addressing relevance,
admissibility, corroborating evidence, and circumstantial evidence.

What evidence to gather and how - this large topic is discussed from

the point of view of the PPS and describes what the PPS would expect to
be undertaken by police bodies when undertaking investigations either
immediately upon receiving a complaint or notification, and on arrival at a
scene of a recent incident, or after a delegation by the PPS.

Purpose of Evidence Gathering

What to Identify

The purpose of gathering evidence is to ensure that all evidence that is

admissible under the CPC is collected concerning the crime to identify:

« the victim of the crime;

« what crime was committed, and how, concerning the elements of the crime
(Part D);

« where the crime was committed; and

» who committed the crime (CPC Article 225).

Who Undertakes the Evidence Gathering

Law

Criminal Procedure Code, Law No. 15/2023, Articles 55, 48, and 102.

Law on the Statute of the Public Prosecution Service No. 7/2022 as amended
by Law No. 7/ 2023, Articles 1 and 5.

Law on the Organization of Criminal Investigations No.9/2022, Articles 4 and 5.

continued on next page
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Who Undertakes the Evidence Gathering (continued)

Role of Prosecutors

« The competence to conduct and carry out investigations of GBV crimes
rests with the PPS (CPC Articles 48 and 55).

« The PPS may delegate the investigation and gathering of evidence to
police (CPC Articles 48 and 55) (Part J). When delegating the gathering of
evidence to the police, it is necessary to have regard to the competency
of the police and their powers under CPC Article 52 as well as under other
laws (Part H).

 Prosecutors must actively monitor the lawfulness and propriety of
investigations which would include the processes of gathering evidence
(CPC Articles 48 and 102, PPS Law Articles 1 and 5, and LOIK Articles 4 and
5).

« A comprehensive and sensitive investigation is fundamental to ensure
accountability for the crimes and provide protection to the GBV victims.
Evidence needs to be gathered promptly and efficiently. A thorough
and rigorous gathering of evidence is necessary to support the victim's
allegations.

« Itis incumbent on the prosecutor to ensure not only that all relevant
evidence is seized or gathered, but also that those acts occur following the
law (CPC Articles 48 and 102).

 The gathering of evidence needs to be lawful, independent, and free of any
bias or interference.

 The relationship between the PPS and the police needs to also take
account of the fact that even before the PPS become involved, the police
have legal powers and responsibilities to gather evidence and would be
expected to use internal policies and procedures in the process (police
practices).

» The PPS should know what the police will do according to their police
practices when gathering evidence, including whether they have specific
police practices when gathering evidence on GBV crimes.

« The PPS should also have a sound understanding of:

(i) what types of evidence are relevant to be collected in the various types
of GBV crimes according to the elements of the GBV offenses (Part D);

(ii) what facilities are available to collect or examine the evidence; and

(iii) the legal procedures to be followed in that process.

continued on next page
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Who Undertakes the Evidence Gathering (continued)

Role of Police

« Itis incumbent upon the organs of the criminal police, even on their own
initiative, to prevent criminal offenses from being committed, gather
reports thereof, track down their perpetrators, and take the necessary and
urgent precautionary acts to secure evidence (CPC Article 52[1]).

« Itis incumbent upon the organs of the criminal police to collect information
from persons who might facilitate the discovery of the perpetrator of the
criminal offense and his or her identification (CPC Article 55[1]).

« Organs of the criminal police may request the identity of any person when
they are in a public place, a place open to the public, or under police
surveillance where there is well-founded suspicion that such a person has
committed a criminal offense (CPC Article 53[1] and (CPC Article 55[1]).

» The organs of the criminal police—subject to conditions—have important
functions under CPC Articles 174 and 176:

(i) to conduct checks of persons, premises, and items to examine any
clues that may have been left behind at the scene of a crime CPC
Article 174(1);

(i) to take action to avoid the changing or effacing of clues before they
are examined and prevent entry or movement into and across the
crime scene CPC Article 174(2);

(iii) to take precautionary measures CPC Article 174(3);

(iv) to stop persons leaving the scene while checks are being conducted
CPC Article 176.

« The organs of the criminal police also have powers to conduct searches of
persons or homes, seizures of items, the inspection of a crime scene, and

telephone tapping (CPC Articles 56, 168, 169, 170, and 172).

Role of Judges

Concerning the gathering of evidence, the role of a judge is mainly concerned
with ordering the search of places and persons and the seizure of items, or
their later validation. Judges must be present during searches of a lawyer’s
office or doctor's surgery (CPC Articles 56[2], 169, 170, 171, 172, and 176).
Judges may also seize correspondence (CPC Article 172A), items from lawyer's
offices or medical practices (CPC Article 172B), and banks (CPC Article 172C)
and examine them to determine if they are relevant before placing them on
the case file.




Part K: Evidence Gathering | 139

Key Considerations When Gathering Evidence

Relevance

A first consideration in the collection of evidence is relevance (CPC Article
109). An item or a statement from a witness needs to be relevant, which
means that it goes to establishing the existence or not of a material fact in issue.

This is determined with reference to the charge and the elements of the
charge (Part D).

There must be a link between the evidence and the legal elements that the
prosecutor is trying to prove.

The question is — Does this piece of evidence make it more or less likely that an
element of the offense occurred?

Admissibility

A second consideration is whether relevant evidence is admissible.

Evidence that is not prohibited by law is admissible in a criminal case (CPC
Article 116). This includes:

- statements made by the defendant

- statements made by the injured party

+ witness statements

 expert evidence

» documentary evidence

« inspection of the crime scene

« factual reconstructions

These general forms of evidence are relevant to gathering evidence for GBV
cases. Also important are:

« observations made by police officers of the victim, the suspect, and
witnesses at the scene of the crime, and photographs and diagrams of
the scene;

* the results of their searches and seizures and examinations of items; and

+ the medico-legal reports and forensic examinations of the scene or items.

Admissibility of evidence also requires that how evidence is gathered needs
to comply with the legal requirements in the CPC (for example, the legal
requirements for searches of persons and homes and seizure of items from a
crime scene).

There are also specific rules of evidence that need to be kept in mind
concerning taking statements from witnesses as they may not be admissible
in court, such as “hearsay evidence” (CPC Article 120) and personal opinion
evidence (CPC Article 121).2

continued on next page
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Key Considerations When Gathering Evidence (continued)

Corroborating Evidence

A third consideration is evidence supporting that the crime was committed
on the victim in the way in which they describe the offending behavior, and
that the suspect is the person that committed the offense. This is referred to
as "corroborating evidence.”

Examples of this type of evidence include:
« witnesses who saw the crime occurring;
« injuries seen on the victim;
« results of the medico-legal examination and forensic examination of the victim;
» marks or injuries seen on the suspect;
« objects found at the scene;
« fingerprints, bodily fluids, or footprints found at the scene;
« state of clothing of the victim and the suspect and the results of forensic
examination on that clothing.

Circumstantial Evidence

A fourth consideration that is particularly important in investigating GBV
crimes, is whether there is circumstantial evidence that can support the
victim's statement about the offense and how it occurred.”

GBV crimes by their very nature usually occur without witnesses and in private.
Domestic violence often occurs in the home. Sexual offending may occur in a
house or building, or outdoors where they cannot be seen. Therefore, there is
often no witness who was present and saw the offense when it happened.

Often, as there is no direct witness who can corroborate the evidence of the
victim, prosecutors and investigators need to consider circumstantial evidence.

« A witness may not have seen what happened, but they may have seen or
heard what happened before or after.

« A witness may have heard banging and yelling, which would support
a victim's evidence who stated they were physically abused. A witness
may have seen the victim run from the location of a crime, with clothing
ripped, blood on their face, and upset. This would support a victim who
states that they were raped in that location.

Even though it is not direct evidence, this evidence—when considered
together with other evidence—can be strong. All people in the vicinity need
to be spoken to and it must be ascertained if they saw or heard anything.

o

"Hearsay evidence" refers to evidence from a person who did not themselves see, hear, or
experience the event, but who was told what happened by another person.
“Circumstantial evidence” is indirect evidence of facts from which one can infer other
facts. For example, if a suspect was seen with injuries to their knuckles, one can use this
evidence to infer that they were involved in punching the victim.

“"Corroborating evidence” is direct evidence from a source other than the victim, that
supports the victim's allegations. For example, eyewitnesses to the commission of crime,
photographs of injuries, and forensic evidence.

o

a
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What Evidence to Gather and How
Where to Start

The Starting Point

The starting point for the gathering of evidence commences with the
complaint of the victim and the statement taken from the victim early in the
investigation process (Part J). This information will identify how, when, and
where the offending behavior took place; and who the suspect is, either by
name or description. This will set the scope for the gathering of evidence.

Similarly, a notification by another person may also start the process. The
notifier can be spoken to and a statement can be taken. An investigation
can take place as a follow-up to that notification. CPC Article 55 requires
information to be collected from persons who may assist with the discovery
of the perpetrator of a criminal offense.

Identifying Evidence and Items Relevant to the Crime

The complaint and statement of the victim about the incident and the
circumstances will assist investigators in identifying the potential offense(s)
committed against the victim.

Investigators need to be familiar with the elements of GBV offenses as
described in Part D as those are the elements that need to be proved through
the investigation process and the gathering of evidence.

The Processes Used to Gather Evidence

Law

Criminal Procedure Code, Law No. 15/2023, Articles 168, 169, 170, 171, 172, 174.

Introduction: Search of Places and Persons and Seizure of Items

Some legal provisions and processes apply to the searches of places and
persons. Often they will occur at the same time, but sometimes they may
occur separately. There are also different considerations because of the
personal nature of body searches.

continued on next page
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Search of Places and Seizure of Items

Search of Places

The general rule is that conducting searches of places that are private
requires an order to be issued by a judge and the judge may choose to
preside over such as search (CPC Article 169[1]).

If it is an inhabited place such as a house or home, the search is required
to be undertaken between the hours of 6 a.m. and 8 p.m. (CPC Article 170),
unless the person consents otherwise in writing (CPC Article 171[2]).

The grounds for a valid search of a private place include that it is likely that
there are items of evidence that are relevant to the commission of the crime
or to arrest a person.

Exceptions to the general rule that a court order is required:

« When there is a situation of urgency or danger posed by the delay in
obtaining a court order (CPC Article 169[6]). A search may be conducted
by police and the fact of the search having been undertaken needs to be
reported to a judge (CPC Article 169[6]);

« Where there is a strong suspicion that items related to the criminal
offense are hidden and a delay in obtaining a court order to retrieve
them might lead to modification, removal, or destruction of the items or
pose a danger to the safety of persons and goods (CPC Article 56[1][b]).

(i) A report of the occurrence of the urgent search and seizure of
evidence is to be provided to the PPS and later the validity of the
acts will be assessed by a judge (CPC Article 56[2]). However, if no
items related to a criminal offense are found in the search, no judicial
validation is required (CPC Article 56]3]).

(i) Note: this power to search does not apply to the search of a “home”
(for example a victim or suspect’s home)(CPC Article 56[4]).

* When there is a case of in flagrante delicto in connection with a criminal
offense that carries imprisonment (CPC Article 56[1][a]). In this situation,
a report of the occurrence of the urgent search and seizure of evidence is
to be included in the criminal proceedings themselves (CPC Article 56[2])

- Note: this does not apply to search of a “home” (for example a
victim or suspect’s home) (CPC Article 56[4]).

» When the person whose place is to be searched consents in writing to
the search (CPC Article 171[2]). Further, the hours of search of a house
or home may be dispensed with if the person consents in writing to
searching outside those hours (CPC Article 171[2]).

continued on next page
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Search of Places and Seizure of Items (continued)

Seizure of Items from Places

The general rule is that the seizure of an item related to a criminal offense, or
that may serve as a means of evidence, must be authorized by a judge (CPC
Article 172[1]).

Exceptions to this general rule are that the organs of the criminal police may
seize such items without prior authorization if there is a case of urgency or
danger posed by a delay (CPC Article 172[2]).

A seizure without authorization is to be reported to a judge to have the
seizure validated (CPC Article 172[3]) and the items seized are attached to
the records of validation, or, if necessary, are placed in the care of a trustee
who may be the court clerk (CPC Article 172[3]). If the object is hazardous or
perishable, the judge can order the preservation or maintenance of the item.

Search of Persons and Seizure of Items

Search of Persons

A body search of a person is permitted when there is a need to seize items
that are relevant to the commission of a crime that are being carried on the
person, or hidden on the person (CPC Article 168[1]). This search is to be
conducted in either a reserved place or a place that is not freely accessible
to the public, for example, it may take place in the suspect’s or victim’s home
(CPC Article 168[2]).

The general rule is that a search of a person must be authorized through the
order of a judge, who may direct the search if the judge deems it advisable
(CPC Article 169[1]). The search is to be carried out by the police or by persons
appointed by the PPS for that purpose (CPC Article 169[2]). The search of a
person is to be conducted with dignity and decency (CPC Article 169[3]).
Exceptions to the general rule that a court order is required:
* Where there is urgency or danger posed by the delay in securing an
order by a judge, a bodily search may be conducted by police and the
fact of the search having been undertaken needs to be reported to a
judge (CPC Article 169[6]).
* In the case of flagrante delicto in connection with a criminal offense
that carries imprisonment (CPC Article 56[1][a]). In this situation, the
occurrence of the urgent search and seizure of evidence is to be reported
in the criminal proceedings themselves (CPC Article 56[2]).

continued on next page
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Search of Persons and Seizure of Items (continued)

Seizure of Items from Persons

The general rule is that seizure from a person of an item related to a criminal
offense or that may serve as a means of evidence, must be authorized by a
judge (CPC Article 172[1]).

Exceptions to this general rule apply:

« When there is a case of urgency or danger posed by a delay, police
may seize such items from the person without prior authorization
(CPC Article 172[2]). A seizure without authorization is to be reported
to a judge to have the seizure validated (CPC Article 172[3]) and the
items seized are attached to the records of validation or, if necessary,
placed in the care of a trustee who may be the court clerk (CPC Article
172[3]). If the object is hazardous or perishable, the judge can order the
preservation or maintenance of the item.

* Where there is a strong suspicion that items related to the criminal
offense are hidden on the person and a delay in obtaining a court order
to retrieve them might lead to modification, removal, or destruction of the
items, or pose a danger to the safety of persons and goods (CPC Article
56[1][b]). In this situation, the occurrence of the urgent search and seizure
of evidence is to be reported to the PPS and later validated by a judge
(CPC Article 56[2]). However, if no items related to a criminal offense are
found in the search, no judicial validation is required (CPC Article 56[3]).

Applications to the Court for Search and Seizure and Validations

The following forms have been developed for use as a guide when making an
application to the court for search and seizure of places and persons, on an
application to validate search and seizure of items from places and persons
(Part 2, Annexes J, K, and L).

Communications Between the Suspect and Victim

Often the ongoing or prior violent relationship between the suspect and
victim can be evident through their communications. This may include
written communication through letters, SMS, social media, and/or phone
calls. Seizures or recordings of these communications can provide
evidence of the nature of that relationship.

Written correspondence can only be seized if there are well-founded
reasons that (CPC Article 172-A[1]):

« the correspondence was sent or addressed to the suspect (even under a
different name or through a third person);
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* a crime punishable with a prison sentence of more than 3 years is involved; or
« it is necessary for the discovery of the truth.

If an order for seizure was not made by the judge, these items should
not be opened but delivered to the judge, who then decides if they are
relevant (CPC Articles 172-A[3]-[4]).

Seizure cannot occur of communications between the defendant and
their lawyer (CPC Article 172-A[2]).

Telephones may be tapped or recorded only with a court order, and only
when it is of great importance to the discovery of the truth and involves
a crime with over 3 years imprisonment (CPC Article 177). However, this
does not include conversations between the defendant and their lawyer.

If communications have occurred in the past, the usual search and
seizure provisions (see pages 141-145 and Annex J) may be used to
obtain the call history or SMS communication between the defendant
and the victim and/or others. This can also be obtained—uwith the
consent of the victim—from their phone. If the information is in the
public domain—such as on Facebook or Instagram—then the organs of
the criminal police may access it themselves.

Location of the Defendant during the Crime

The location of the defendant at the relevant time can often be
determined simply through civilian witness statements, other than
the victim. Another way in which the location of the defendant can
be shown—particularly if the crime involves the movement of the
defendant—is through cell phone data.

Cell Phone Location Data

Judges, the PPS, and criminal police authorities may obtain data on cell
phone locations under strict adherence to conditions. Pursuant to CPC
Article 172F (1), cell phone location data may be obtained if:

(i) the crime involves a crime against property and the cell phone
holder either requests or consents to the measure, which is then
documented; or

(i) the crime involves terrorism, violent, or highly organized crime or
there is well-founded evidence of the imminent commission of a

145
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crime that puts the life or physical integrity of a person at serious
risk, the information may be obtained;

(@) in an existing case after a request is made to the PPS
who then seeks the judge’s order for the measure and its
duration; or

(b) if there is no criminal case in progress the PPS requests the
measure and its duration to a judge on shift for validation
and immediate authorization.

CPC Articles 172F (2), (3), and (4) require a report to be drawn up after
the end of the measure’s duration that outlines the reasons for the
measure, its duration, and results.

What Evidence to Gather and Document

Introduction

What evidence to gather and its documentation depends on multiple factors
such as:

< whether the incident is recent in nature and police attend the scene soon
after it occurs;

« whether the incident being investigated occurred at an earlier point in
time and is more historical;

« the nature of the incident: whether it involves sexual offending, homicide
or manslaughter, or concerns offenses against physical integrity or
mistreatment of a spouse or a minor.

This section does not cover all GBV offenses.

The purpose of this section is to illustrate the processes that the PPS
could reasonably expect police to apply when investigating an incident of
domestic violence that has recently occurred and they need to attend the
scene quickly and document their response and the evidence gathered.’

2 Noting that there are many variables including location, time of day, availability of police,
and the dynamics of the scene on arrival.
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The Crime Scene

Identify the Place

The information provided by the victim and/or a person who notified the
crime will assist in identifying the scene of the crime and potentially other
places where relevant evidence may be collected to prove the commission of
the crime.

Places that could be identified could be public places, private places such as
a building, and homes, which may be the home of the victim, the suspect, or
another person’s home.

Whenever a scene of a crime is identified the following processes would apply.

Important Note:

A Checklist to Ensure All Evidence Is Collected during Investigation is set
out in this Handbook in Part 2, Annex U.

The pocket card Crimes of Gender-Based Violence (GBV)—developed for the
PNTL by JU,S Juridico Social—is a useful reference to assist evidence collection
concerning particular offenses.

The Crime Scene

A crime scene must be visited as soon as possible before contamination and
removal of items.

There are three important aspects:

* Protection of evidence — securing the scene and making sure the evidence
remains the same as it was when the crime was committed;

« Documenting the process of Identification and retrieval of items — referring
to processes finding and seizing items of evidence; as discussed above;
and

 Ensuring a chain of custody — appropriate retrieval and storage of the
items seized.

On Arrival at the Scene

Protection of Evidence

- If an incident has recently occurred, it is expected that the scene will be
secured and that people will be prevented from entering the scene to
preserve any evidence, and that people will be prevented from leaving
the area before being spoken to (for identification details and as to
whether they witnessed anything).

continued on next page
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On Arrival at the Scene (continued)

» The law requires the preservation of evidence and the crime scene (CPC
Article 174[2]) and to note items that may have changed including how
they may have changed (CPC Article 174[3]).

« This should occur immediately by “an authorized agency” which in most
cases would be the police, pending the arrival of a “competent judicial
authority” which could be either the PPS or a judge. (CPC Articles 174[4]
and 176).

« If someone refuses to comply with an examination, they can be
compelled to do so by the competent judicial authority (CPC Article
175[1]). Examinations that might infringe on someone’s dignity, must be
conducted with sensitivity (CPC Article 175[2]).

Documenting the Process of Identification and
Retrieval of Items

Crime Scene Observations

Recording the location and the time of arrival at the scene
Such as the suco, aldeia, street, or house.

Observations upon approach of the scene
The demeanor of the victim, suspect (if present), and witnesses

Speaking to the victim about the incident, focusing sensitively on the
information needed to understand the nature and circumstances of

the incident, and the behavior of the suspect including any threats and
intimidation, also ensuring the victim is safe and whether medical attention is
required (Part J).

Recording the names of all persons at the scene

For example: the victim, neighbors, eyewitnesses, or children, noting their
relationship to the victim and the suspect. Include the names of all police and
others involved in assisting the investigation and what they did.

Recording the physical features of the scene

« Where the incident is alleged to have occurred.

» Any signs of a struggle—such as broken furniture and items—take
photographs and record and seize where possible.

« Drawing a diagram of the scene such as with measurements, a plan of
the house, the location of permanent structures, furniture, the fire, the
garden or trees.

« Taking photographs of the scene from all angles.
« Blood splatter — taking photographs and then swabs.

continued on next page
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Documenting the Process of Identification and Retrieval of Items (continued)

» Footprints.
» Weapons at the scene, recording where they are found and
photographing them and the location.

Observations about the Victim, Suspect, and Witnesses

and Taking Statements

Observations of the Victim

» Note demeanor and physical presentation (e.g., distress, crying, shock).

« Visible injuries noting any signs or symptoms (e.g., of strangulation).”

« Complaints by the victim (e.g., of pain and symptoms and nonvisible
injuries) noting that domestic violence refers to physical, sexual,
psychological, and economic violence.

 The state of the victim’s clothing (e.g., whether they are ripped or stained).

 Blood or bodily fluids may not be visible — seize clothes.

 Take photos of the victim and clothing.

« Record everything that the victim says or does.

Observations of the Suspect (if present)

+ Note demeanor and physical presentation.

« The state of the suspect’s clothing (e.g., whether they are ripped or stained).

 Blood or bodily fluids may not be visible- seize clothes.

- Note any injuries (e.g., injuries to knuckles could be from punching the
victim, scratches to the suspect's face might have been in self-defense by
the victim).

- Take photos of the suspect and clothing.

« Search of the suspect including for weapons.

« Record everything that the suspect says or does.

+ Question and obtain information provided by the suspect on
identification (Identification of the Suspect, pages 151-154 of this
Handbook).

Taking statements from all persons at the scene about:

» What they saw or heard, and how, concerning the incident.

« Include any utterances made by the victim or the suspect after the
incident occurred.

« Has the suspect said anything to anyone about what happened?

* Note where the persons said they were at the time when incident the
occurred or after.

» How the victim was behaving before or after the incident.

« Their knowledge of the victim and/or the suspect and their relationship.

+ Their knowledge as to any previous violent conduct between the victim
and the suspect, and details of the knowledge.

continued on next page
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Documenting the Process of Identification and Retrieval of Items (continued)

What Items Should Be Seized

Weapons used to cause injury or to threaten injury — they need to be found
and seized, for example:

« Electrical cord or rope used to strangle.

» Knife or machete used to cause cuts.

» Broken bottles, sticks, or saucepans used to strike and wound.
 Plates or any objects thrown at the victim to wound.

These items can be forensically examined to determine the presence of blood
or swabbed for DNA analysis.

Cell phones can be seized — messages and phone calls between the victim
and suspect, and the timing of those, may be relevant.

Clothing, bedding, or similar items for blood or bodily fluids that can be
forensically tested to determine the presence of semen or blood.

Other Actions to Be Recorded

« Refer victim to services as required such as shelters, psychological
counseling, medical examination of injuries, and forensic procedures for
sexual abuse (Parts L and M).

« Arresting the suspect and taking protective measures (after following
procedures referred to in Part M).

o

The reason for highlighting this form of violence is that research reveals that strangulation
is an important predictor of the risk in the future of homicide and aggravated homicide.
N.Glass et al. 2008. Non-fatal strangulation is an important risk factor for homicide of
women. Journal of Emerg. Med. October. 35(3). pp. 329-395. It is frequently overlooked.

Chain of Custody

Chain of custody ensures that evidence is not contaminated during its
seizure and storage. Prosecutors need to present evidence at trial and show
that the evidence is in the same condition as it was at the time of the crime.

This means that: Every person who handles an exhibit
« when the item is taken it is not should provide a statement that
contaminated by the person outlines:
seizing it (use single-use gloves) + where;
(i) itis stored appropriately so + when;
it is not contaminated by the + what they did; and
method of storage and any « why they handled the exhibit.

continued on next page
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Chain of Custody (continued)

e The statement should include
where they got the item from,
confirm the unique number, and
confirm that they placed it back
in storage (or gave it to someone

evidence on it is preserved
(one item per new sealed
evidence bag);

(ii) it is stored securely and safely
to ensure it is not tampered

(iii)

with or contaminated during
storage (in an appropriate
storage facility that records
who has access, and when,
and identified by a unique
number); and

it is only opened by an

else who then placed it back in
storage, e.g., a police officer).

There should not be any gaps in
the chain of custody. An exhibit's

location and any handling of it
needs to be verified from the
moment it was seized until it is

authorized officer for an used at trial.
authorized reason (e.g.
forensic scientist to do
scientific tests) and when that
occurs it is documented with
photographs, note taking,
and then resealed and stored
again until trial.

Timor-Leste is in the process of developing and establishing additional investigative
tools and methods to analyze evidence. Several methods are not currently available
as of 2023, for example, DNA analysis or forensic analysis of fibers (see pages 97,
101, and 150 of this Handbook).

These items of interest should still be obtained and stored correctly. If the chain of
evidence remains in place and the items are stored and preserved correctly, these
items can be tested in the future and the results may be both admissible and probative.

Identification of the Suspect

Who Is a Suspect

Criminal Procedure Code, Law No. A suspect is any person in relation
15/2023, Article 53. to whom there is evidence that they
have committed or are about to
commit a crime, or have participated
in it, or are preparing to participate in
it (CPC Article 53).
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What Identification Is Required from a Suspect

Law

Criminal Procedure Code, Law No. 15/2023, Article 53.

The organs of the criminal police may request that a person found in a
public place, a place open to the public, or under police surveillance to
provide identification (CPC Article 53[1]). This means:

« their full name;

« date of birth; and

« place of residence.
If they are not able or refuse to do so, then the police can take that person to
the nearest police station (CPC Article 53[2]).
The suspect must comply with tests to identify them, such as taking
fingerprints, photographs, or physical recognition (CPC Article 53[3]).
Unless there are grounds for ongoing detention, a suspect must be released
after 12 hours (CPC Article 53[4]).
These acts must be reported to the PPS in writing forthwith (CPC Article
53[5]).
The organs of the criminal police must collect information from persons who
might facilitate the identification of a suspect and report this forthwith to the
PPS (CPC Article 55).

Conducting Suspect Identification Procedures

Often in GBV offenses, the identification of the person who committed
the crime is straightforward, as usually the crime is perpetrated by a
person known to the complainant. However, this may not always be the
case.

A general description of a suspect should be obtained from the victim
and/or witnesses before any formalized identification process. Consider
whether another witness might be able to provide further identification
of the suspect. This includes any features such as specific identifying
marks, like a particular tattoo, scar, or birthmark.

Sometimes, it is necessary to perform an identification procedure with
the victim and/or witnesses.
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Criminal Procedure Code, Law No. 15/2023, Article 163.

The procedure for identifying a suspect is to conduct a line-up procedure
(CPC Article 163). This can take place as long as:

What

» The suspect is among other people that look the same and are dressed

the same (CPC Article 163[2]);

« Where there are multiple defendants, they have separate line-ups

conducted (CPC Article 163[3]).

 The victim or witness needs to state whether any of the persons are the
person to be identified and state which one (CPC Article 163[2]).
« This can occur without the victim or witness being able to be seen by the

persons in the line-up.

When Does a Suspect Become a “Defendant”?

A person has the status of being a “defendant” when an indictment is
presented or a request is lodged for the opening of a fact-finding stage in
a criminal proceeding (CPC Article 59(1]).

Who is a Defendant?

A defendant also can be declared

if they are someone who (CPC

Article 59[2]):

+ has an investigation commenced
about them and they have made
a statement to an organ of the
criminal police or judicial authority;

 has had a restrictive or property-
guarantee measure imposed upon
them;

» has been arrested;

+ has been reported as a person who
has committed a crime and has
been notified of the report; or

« the status of being a defendant
must be notified to them either

orally or in writing (CPC Article 59[3]).

Defendant’s Duties

Defendants’ duties (CPC Article 61):

» Appear before the judge,
the PPS, or the organs of the
criminal police when required
by law and summonsed.

« Answer truthfully to questions
about their identity when asked
by a competent authority.

» Provide proof of identity
and residence as soon as
they assume the status of a
defendant.

+ Subject themselves to any

measures of inquiry, restrictive
measures, and measures aimed
at securing assets provided by
law, prescribed and enforced by
a competent authority.
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Finalizing the Gathering of Evidence

Report to the Public Prosecution Service

In addition to gathering evidence at the scene and taking statements, the
police—upon delegation by the PPS—uwill also examine evidence, undertake
forensic testing of items, and arrange for medical reports and medico-
forensic reports to be obtained and other matters as delegated by the PPS.
The results of these examinations will be included in a summary progress
report submitted to the PPS by the SVPS within 5 days from the date when
they become aware of the facts (LADV Article 24[2][e]). A form to guide the
Progress Report from PNTL/SVPS to the PPS is set out in Part 2, Annex S.

Thereafter, further investigations may continue upon delegation by the PPS,
and a final report is required to be provided within 6 months if the suspect
is in detention, or 12 months if not, or double the times in a complex case
(CPC Article 232).

The final report and its contents are crucial to the assessment of whether
there is sufficient evidence of the commission of a crime and that the
perpetrator has been identified. A form to guide the Final Report from
PNTL/SVPS to the PPS is set out in Part 2, Annex T.

The PPS needs to critically analyze and assess the information in the report
and decide whether any further investigation is required (CPC Article 234(2),
Part N) and whether a writ of indictment can be issued (Part O).




PART L:
Services Relevant to Evidence

for Gender-Based Violence Cases
and Responding to Victim Needs

Medical Examination — Hospital — Doctors -
Community Health Centers

« Criminal Procedure Code, Law No. 15/2023, Articles 116(e), 150(3), 174, 175
and following, Article 629 and following.

« Law Against Domestic Violence, Article 22(b).

« A forensic medical examination
may be sought by a victim on
their own or through a referral
from support services.

« A forensic medical examination
can also be sought through a
request from the police or the PPS.

 Performing medico-legal
examinations is the responsibility
of the medico-legal services or
private medical practitioners
(CPC Article 150[3] or hospital
facilities (LADV Article 22[b]).

« PRADET is the most well-known,
highly regarded, and the most-
used facility.

« Forensic medico-legal
examinations should not include
“virginity tests” where the main
objective is to determine whether
the victim has had prior sexual
acts or not. Such testing is a
human rights violation.

How

+ The laws do not contain any

information on the content of a
medical examination procedure.
The Ministry of Health in late 2023
approved a protocol for medical
forensic examination. This is called
the Medical Forensic Examination
and Report Protocol and is to

be used by hospitals and other
places.® It is a good model of the
type of information that needs to be
collected for a GBV case of an adult or
a child, with a thorough examination
and what should be reported.

A copy of the Medical Forensic
Examination and Report Protocol
is set out in Part 2, Annex M.

This protocol has been developed
in response to criticisms about the
quality and utility of the current
examinations and reports from
some doctors in some hospitals,
health centers, and private

continued on next page
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Medical Examination - Hospital - Doctors - Community Health Centers (continued)

« The Office of the UN High
Commissioner for Human
Rights has stated that such tests
are scientifically unsound and
medically unnecessary and their
practice is associated with short
and long-term health problems.

* Itis important to ensure that
GBV victims are not referred
for medico-legal examination
without analyzing case facts to
assess whether such examination
is relevant.

practitioners concerning GBV
victims.
The protocol includes:

(i) details of the victim, noting
whether the victim has any
disability;

(i) statement about the
circumstances of the violence,
the type and symptoms
suffered;

(iii) details of any sexual assault;

(iv) noting injuries including past
injuries or medical conditions;

(v) the physical and emotional
state of the victim; and

(vi) a history of violence against
the victim.

« Informed consent for the
medico-legal examination should
first be obtained from the victim.
It includes that victims between
12-16 years are to provide their
consent.’

Victims should be able to obtain a

copy of the report.

o

o

a

a

Approved by the Ministry of Health after working with PRADET. Pursuant to an MOU
in 2023 between the Ministry of Health and PRADET, PRADET Fatin Hakmatek will
assume much of the responsibility for training on the protocol and supervision of its

implementation.

Annex M excludes the body diagrams of adults and children used by the examiner to
mark the body part where the injuries or markings are seen.

World Health Organization. 2018. Eliminating virginity testing: an interagency statement, 5;
cited in UNDP Timor-Leste. 2022. Law and Practise of the Criminal Procedure in Cases of

Gender-Based Violence in Timor-Leste. P. 60
The reasons for this are set out in the protocol.
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Medical Examination - Hospital - Doctors - Community Health Centers (continued)

I TR

 Forensic medical examinations Medical Forensic Examination and
may be undertaken even before Report Protocol set out in Part 2,
a complaint is made and before Annex M.

an investigation has commenced.
« It is important in sexual offenses
that the victim be sent as soon
as possible to a facility so that
relevant traces may be collected
from them and analyzed in
sufficient time before there is
degradation of any evidence.

Medical Forensic Examination

PRADET was constituted as a national NGO in 2002 to provide psycho-
social services for people who had experienced trauma, mental illness,
and other psycho-social problems in Timor-Leste. In 2003, it expanded
its services to set up “Fatin Hakmatek” ("Quiet Place”) places to provide
safety, care, and treatment for victims of domestic violence, sexual
assault, child abuse, abandonment, and human trafficking.

PRADET has five Fatin Hakmatek facilities. Four of them are physically
attached to hospitals in Baucau, Oecusse, Maliana, and Suai. The service
in Dili is in a free-standing building physically separate but linked to
the Dili Hospital. Each of the Fatin Hakmatek facilities services outlying
municipalities.

PRADET occupies a special position and an essential role in the
investigation of GBV offenses. It is not an organization that is the subject
of a delegation by the PPS but instead is a body to which victims are
referred for their services. Fatin Hakmatek facilities provide medical
forensic examinations for GBV victims. They are performed by accredited
medical forensic examiners, nurses or midwives, as well as doctors if the
victim's injuries are severe.
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Medical Forensic Examination (continued)

« A comprehensive Medical e Fatin Hakmatek makes referrals as

Forensic Examination and Report
Protocol has been developed

by the Ministry of Health and
PRADET for use by PRADET, but

is also to be used in hospitals and
other places.

In addition to having the protocol,
PRADET has also developed a
template of the client assessment
to be used by Fatin Hakmatek
when there is a client referral.
This is a comprehensive client
assessment and describes the
types of information to be
gathered that is highly relevant
to the investigation of the case,
the offenses that may be relevant,
the protections required, and the
services needs of the victim. It
uses a thorough risk assessment.
It also includes a detailed

action plan.

This client assessment is used
together with the Medical
Forensic Examination and Report
Protocol, as may be required.

It is a good model of the type

of information that needs to be
collected for a GBV case. A copy
of the Client Assessment — Fatin
Hakmatek is set out in Part 2,
Annex N.

needed to the PNTL/SVPS, PCIC,
hospitals and clinics, longer-term
accommodation in safe houses or
refuges, child protection officers,
legal advice services, economic
assistance, and other services

(a List of Referral Network Services
for GBV Victims is in Part 2,

Annex X).

Fatin Hakmatek also provides
complete crisis care to victims
that includes 3 days emergency
accommodation, basic needs
supplied such as transport, food,
and clothes, and there is a referral to
other relevant services as required.

continued on next page
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Medical Forensic Examination (continued)

I

+ Generally, the major service
provided by PRADET commences
very soon after an offense has
occurred, but their assistance
goes well beyond that time
and includes quarterly visits to
the victims and other ongoing
assistance and services.

» Most referrals come from the

PNTL or SVPS (estimated to be
75%), but also includes referrals
from family, neighbors, hospital
emergency departments, and
other sources.

Not all victims who come to
PRADET for assistance undergo
a medical forensic protocol
examination. It depends on what
services the victim requires.

If the victim is referred from the
PNTL, SVPS, PCIC, or the PPS,
then with the consent of the
victim, a medical examination
is undertaken. However, if the
referral comes through other
sources, the victims receive
counseling assistance. Some
victims may choose not to
proceed further with an offense.
After a victim has undergone a
full medical forensic examination
according to the protocol, the
report is signed by the victim
who confirms the accuracy of the
information and indicates consent
for a "blue copy” of the report to
be placed in a sealed envelope
and provided to the referring
entity, usually the PNTL or SVPS .
This "handover” process is
recorded with the date, time, and
name of the handover person.
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PART M:

Victim Safety, Coercive Measures,
Restrictive Measures, and Protection Orders

The safety of victims is a highly significant issue in cases of GBV. It must
be considered by the PPS when making decisions concerning the arrest
of the suspect or defendant and the imposition of restrictive measures,
bail, and pretrial detention.

The role of the PPS is crucial in ensuring the protection of victims.
Involvement in the criminal justice system may be dangerous for some
victims. They may be at risk of intimidation, further harm, and retaliation.
Protective measures need to consider the physical and emotional needs
of the victim.

This part refers to the various measures that can be taken to protect the
safety and security of the victim, or that have the effect of providing at
least temporary protection and security to GBV victims. The measures
cover shelter for victims; arrest of accused; protection of witnesses; bail
and conditions; report to court or police; prohibition on travel; removal
from residence and “no contact”; pretrial detention; and relevance of
proof of identity and residence requirements to the security of the victim.

There is a range of protective measures for GBV victims with differing
requirements and outcomes (Checklist of Restrictive and Protective
Measures in GBV Cases, Part 2, Annex O).

Shelters for Victims

« An important way of protecting « Police and the PPS are required
GBV victims quickly is to take to refer victims to shelters (LADV
them to a shelter or "Uma Articles 20, 24, and 28) if the
Mahon.” Most shelters are run by victim consents (LADV Article 5).
NGOs such

continued on next page
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Shelters for Victims (continued)

as Casa Vida and Fokupers and
other Referral Network services
(List of Referral Network services,
Part 2, Annex X).

« There are government-run safe
space shelters in some areas but
not in all municipalities. Under
the LADV, the government is
required to establish, manage,
and supervise a national network
of support centers for victims of
domestic violence that provide
shelter (LADV Article 15).

» The support centers comprise
reception centers and shelters
that work in coordination with
each other (LADV Article 15). They
are free of charge (LADV Article
18). They provide psychological
support and/or medical care,
social assistance, and legal
support, as well as promote skills
for the users (LADV Atrticle 16).

Hospital services are required to
inform the victim of their rights
and refer them to a shelter (LADV
Article 22).

Social assistance services are

also required, where needed, to
facilitate the removal of a victim
to a place that is adequate to their
needs (LADV Article 23).

Shelters and the persons who
work there are to report to the
PNTL or the PPS cases regarding
victims of domestic violence.
They must, however, abide by the
requirements of confidentiality
and privilege (LADV Article 19).
The LADV provides that
specialized assistance services be
established for filing complaints
(LADV Article 21).

« Shelters are an important option for victims if their safety is at risk and

they have nowhere else to go. It might be the only option in cases where
the suspect is at large and cannot be found. They are, however, only an
emergency and temporary solution.

After the defendant is arrested, the defendant should be appropriately
restrained—either through restrictive measures or pretrial detention—or
be removed from the house and prevented from contact with the victim
(LADV Article 37).

If these measures still do not protect the victim and/or their children, a
more permanent solution may need to be investigated. This situation may
arise where the family of the defendant, or the aldeia where they reside,
are not supportive or are placing undue pressure or threats on the victim.
In those circumstances, relocating the victim to a different residence after a
placement in a shelter should be investigated.
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Arrest of Suspect or Defendant

Law

Criminal Procedure Code, Law No. 15/2023, Articles 217, 219, 220, 221.

I

Detention is carried out (CPC Article 217): | Arrest can occur in three different

« within 72 hours to bring the situations:
suspect or defendant before the 1. In flagrante delicto by any
court in an expedited proceeding; person (CPC Article 219);
* to present that person before a judge 2. After a warrant is issued by
for their first judicial questioning; the judge (CPC Article 221);
« for the imposition of a restrictive or
measure; or 3. By the police or the PPS

 ensuring that the person is
immediately brought before the
judicial authority in a procedural
act at the earliest opportunity and
not after 72 hours.

« The relevance of arrest and

detention is that it allows the

GBYV victim for up to 72 hours,

to get emergency assistance at

a shelter, obtain one-off police

protection measures under the

Witness Protection Law, or make an

application for a restrictive measure.

1. In Flagrante Delicto by Any Person (CPC Article 219)

In flagrante delicto refers to:

+ acrime that is in the process of being committed or that has just been
committed.

after certain preconditions
are met (CPC Article 220).

Arrest in flagrante delicto applies when:

- the perpetrator is found by any person as soon as the crime has been
committed or is found with items or evidence that clearly shows that
they have just committed a crime or have taken part in it.

« In the case of a crime in progress, when there are indications that the
crime is currently in the process of being committed, and the perpetrator
is taking part in it.

Arrest not in flagrante delicto can only occur after obtaining a warrant issued
by a judge (CPC Article 220(1)) or in an urgent situation, police, or the PPS
(CPC Article 220[c]).

continued on next page
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Arrest of Suspect or Defendant (continued)

2. After a Warrant Is Issued by the Judge (CPC Article 221)

« An application for a warrant needs to be made to a judge by the PPS;

« The application for a warrant should provide brief reasons for the arrest
and the purpose;

« A warrant must contain certain information as outlined in CPC Article
221(2), and a duplicate should be handed over to the person to be arrested;

« An arrest must be immediately notified to either a judge or prosecutor
depending on the circumstances (CPC Article 222).

3. Order for Arrest by the Police or Public Prosecution Service
after Certain Preconditions Are Met (CPC Article 220)

Police authorities and the PPS—or other agencies with similar status—may
order the arrest of a suspect or defendant (other than flagrante delicto) when
(CPC Article 220[2]):
« pretrial detention is available,
« there is strong evidence that the person is preparing to evade legal
action, and
- in an urgent situation where it would be too late to wait for a warrant
from a judge.

ADDITIONAL NOTE: Comment has been made that it is common for
authorities not to arrest a perpetrator of GBV even in flagrante delicto
because of widely held views that such cases are a family or private matter.’
This is inappropriate and could amount to a dereliction of duty.

»

UNDP Timor-Leste. 2022. Law and Practise of the Criminal Procedure in Cases of Gender-
Based Violence in Timor-Leste. p. 57.

Protection of Witnhesses

Law
Law on Protection of Witnesses, Decree Law No. 2/2009, Articles 1, 19, 20.

What

The Law on the Protection of Witnesses (LPW) has application in GBV crimes
in certain circumstances. This law applies concerning the application of
measures for the protection of witnesses in criminal proceedings where “their
lives, physical or mental integrity, freedom...” is jeopardized due to their
contributing to ascertaining the facts or the truth in the proceedings (LPW
Article 1[1]).

continued on next page
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Protection of Witnesses (continued)

Witnesses are defined in LPW Article 2(a) as:
“any person who...is in possession of information or knowledge necessary
to the disclosure, apprehension or evaluation of the facts subject to the
investigation and which are likely to represent a danger to himself or
to spouse, relatives in the ascending line, children or siblings and other
persons close to the witness..."”

The Specific Measures of Security set out in LPW Article 19 of the law have
particular relevance to the security and protection of GBV victims. This article
enables police protection (LPW Articles 19[6] and 19[1][d]) to be given on a
sporadic or temporary basis to a GBV witness (which would include a GBV
victim), when there is a justified security need and the criminal offense may
result in a penalty of over 5 years.

The type of security that can be provided as a temporary one-off security
measure is access to a space in the court or police premises under surveillance
and security (LPW Article 19[1][c]), and this police protection can be extended to
spouse, parents, children, siblings, or other close contacts (LPW Article 19[1][d]).

These police protection and security measures may be obtained urgently to
protect GBV victims and family members.

During the criminal investigation, one-off security measures can be applied
based on an ex officio instruction by the public prosecutor, at the request

of the witness or victim or their legal representative, or the proposal of
police authorities (LPW Article 19[2]). No court order is required at this stage.
After the investigation, the judge presiding may order the security measure,
ex officio or upon the request of the public prosecutor.

Restrictive Measures

Law

Criminal Procedure Code, Law No. 15/2023, Articles 181, 182, 183, 184, 185, 186,
187, 188, 197.

Background

The prosecutor represents the community and the victim in determining
whether a defendant should be released on bail, detained upon arrest, or
be subject to other restrictive measures. Restrictive measures are vital to
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ensure the victim's immediate and ongoing safety and ability to engage
in the judicial process without fear or intimidation. Prosecutors should
carefully review the options available that would protect the victim.

In reviewing these options, CPC Article 182 provides:

“In choosing a restrictive or property-guarantee measure to be
actually imposed, the following shall be taken into consideration:

(a) conform the measure to the procedural needs that are
expected to be safeguarded;

(b) take a measure proportionate to the gravity of the crime and
the penalties that are likely to be imposed in the given case;

(c) give preference to the measure that, being adequate to the
preventive requirements, interferes the least with the normal
exercise of the fundamental rights of the citizen.”

Only a defendant can have restrictive or property guarantee measures
placed on them (CPC Article 181) (See CPC Article 59 as to when a
suspect becomes a defendant, page 153 of this Handbook.)

The options available to be considered are:

» Bail (CPC Articles 187 and 189)

» Residence and Travel Restrictions (CPC Articles 193 and 194)

» Reporting Requirements (CPC Article 191)

» Residence Requirements and "No Contact” Orders (LADV Article 37)
» Pretrial Detention (CPC Articles 195, 196)

Victim Risk Assessments — Relevance and Overview

A risk assessment of the victim is a crucial factor to be considered in
reviewing options for restrictive measures for GBV offenses. Such risk
assessment should include the background of the relationship between the
victim and the suspect. Restrictive conditions should prioritize the safety of
the victim and their family.

A risk assessment should be undertaken at the time when a complaint is
made to the PNTL, SVPS, PCIC, or the PPS, using the Risk Assessment Form
for a Victim of Gender-Based Violence — adult and child victims in Part 2,
Annexes D and E. This is a fundamental first step in providing the victim with
the right assistance. This will help guide what measures are required and what
the court should be requested to consider.

continued on next page
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Victim Risk Assessments — Relevance and Overview (continued)

In the context of restrictive measures, a risk assessment includes the
background of the relationship between the victim and the suspect and
whether the suspect has:
« committed prior acts of violence against the victim or others;
+ violated any previous restrictive measures or other court orders (e.g., a
protection order or a sentence); or
- a history of alcohol or drug problems or mental iliness.

Other considerations include:

« whether the victim fears further violence, danger, or threats and the basis
of that fear;

« the likelihood that the defendant will obey a no contact order and
removal from the family home;

« if there is a history of offending, then the decision may weigh more
heavily toward requesting pretrial detention. Pretrial detention should
be considered in cases where there is a risk of further violence and
intimidation upon the victim; or

- if the victim is a child, there is a special need to consider whether the
child may require referral to a Child Protection Officer under the Law on
the Protection of Children and Youth in Danger, LPC Law No. 6/2023.

General Requirement for a Restrictive
Measure (CPC Article 183)

The imposition of a restrictive or property guarantee measure is required to
meet one of the following three requirements (CPC Article 183):

» Reasonable fear that the defendant may escape.

« Reasonable fear that the investigation or trial might be disrupted,
meaning that the obtaining, conserving, or veracity of the evidence may
be negatively impacted.

» Reasonable fear that further crimes may be committed or that public
order and peace might be disrupted given the nature of the criminal
offense and personal factors of the defendant.

continued on next page
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General Requirement for a Restrictive Measure (CPC Article 183) (continued)

Restrictive or property guarantee One or more restrictive or property
measures can only be imposed by guarantee measures or bail can be
the judge at the request of the imposed on one defendant (CPC
prosecutor in the inquiry phase Article 185[1]), except when the

and at any procedural phase defendant is in pretrial detention
thereafter, after consultation with (CPC Article 185[2]).

the prosecutor. The defendant also
has a right to be heard (CPC Articles
184[2] and 184[3]).

Bail

I

+ Bail is the payment of a sum + The amount of the bail must

of money to the court, the
imposition of a lien, pledge,

or bank or personal surety in
favor of the court (CPC Article
187[3]) to ensure compliance of
the defendant with procedural
obligations arising out the
restrictive measures imposed or
attending to a procedural act (CPC
Article 189[1]).

It is only imposed if the crime is
punishable by imprisonment (CPC
Article 187[1]).

The defendant may have another
measure (apart from pretrial
detention) substituted for bail

if they can prove that they do

not have the means to pay (CPC
Article 188).

consider:

(i) the socioeconomic status of
the defendant;

(i) the damage caused; and

(iii) the gravity of the criminal
conduct and the objectives
of the preventative measure.
(CPC Article 187[2]).

This can be increased or modified

should new circumstances justify

it (CPC Article 187[5])

167



168

Handbook on Investigation of Gender-Based Violence Offenses for the Timor-Leste
Public Prosecution Service

Reporting to the Court or Police

A defendant can be required to appear before a judicial authority or
police entity on particular days and times:

 with consideration given to their residential address and work
commitments; and
* in cases where the punishment exceeds 1 year (CPC Article 191).

The entity is to keep records of the appearances. The defendant’s failure
to appear within 5 days of the date is to be reported to the court (CPC
Articles 191[2], 191[3]).

Prohibition on Travel

Where the case involves an intentional offense punishable by over 3
years imprisonment, the judge may prohibit the defendant from:

+ traveling overseas without authorization and seizing their passport
(CPC Article 192); or

 prevent the defendant from leaving their residence or only leaving
with authorization (CPC Articles 192[2][b] and 193).

Residence Requirements and “No Contact”
Orders (Law Against Domestic Violence
Article 37)

Two measures of great relevance in domestic violence cases to protect
victims of domestic violence are:

+ Removing the defendant from the residence; and

+ Preventing the defendant from having contact with the victim
(LADV Article 37).

It is important to note that:

* these measures are only available in relation to crimes of domestic
violence under the Law on Domestic Violence. Therefore, crimes
must be appropriately identified in deciding which criminal offenses
to apply.

+ There is a need to comply with the general requirements in CPC
Article 183.
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The LADV provides that in cases involving crimes of domestic violence, the
judge may decide whether:
- there are signs of violence; and
- there is a reasonable likelihood that acts of aggression may occur again,
which will place the life, physical, mental, or sexual integrity of the victim
at risk.
If so, the judge may then order that the defendant:
+ be removed from the place of family residence; and

* bar them from having any contact with the victim. (See pages 161, 165,
166, and 168 of this Handbook.)

LADV Article 7 requires that information be provided to the victim by
(among others) the prosecution service about the protection of their
rights. The victim should also be:

 notified if and when the defendant is released;

» provided with a copy of the order outlining the conditions of
release; and

* told who they should contact if the defendant breaches any of
those conditions.

The LADV also provides that the court shall apply procedural measures
for the protection of witnesses in proceedings relating to crimes of
domestic violence (LADV Article 39).

Pretrial Detention

Law

Criminal Procedure Code, Law No. 15/2023, Articles 183, 192, 193, 194, 195, 196,
197, 198, 199, 202.

Pretrial detention may be ordered (CPC Article 194[1]) when one of the
prerequisites in Article 183 are met and all of the following are satisfied:

« There is strong evidence of an intentional crime punishable with
more than 3 years imprisonment; and

» The imposition of any other restrictive measure would be
inadequate or insufficient.

If the defendant suffers from a mental disorder, they shall be
preventatively admitted to a psychiatric hospital (CPC Article 194[4]). If
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the mental disorder is intermittent or sporadic then the judge may, on
an exceptional basis, order that the defendant be admitted to a hospital
with or without police surveillance in substitution for pretrial detention
(CPC Article 199).

A pretrial detention order must be preceded by a hearing from the
defendant, except in situations of impossibility or where this puts the
implementation of the measure at serious risk. In such situations, the
defendant is to be heard after the application of the measure (CPC
Article 194[3]).

The length of pretrial detention may not exceed (CPC Article 195[1]):

+ 1year without the presentation of an indictment.

« 1year and 6 months without a decision having been delivered
following a fact-finding stage.

2 years without a first instance conviction.

3 years without a final conviction, except where an appeal has been
filed over constitutional issues, then 3" years.

« If the case is exceptionally complex, then the time limits may be
increased by 6 months.

« The time limit for restrictive measures in Articles 192 and 193 shall
lapse after twice the time limits as outlined above.

« The judge must review the prerequisites that form the basis for
maintaining the defendant under pretrial conditions every 6 months
(CPC Article 196[1]). The prosecutor must issue an opinion 10 days
before that time lapses.

* Restrictive measures are immediately revoked by a judge when they
are unlawful or the circumstances that justified their use no longer
exist (CPC Article 197).

« Pretrial detention may be suspended on the grounds of serious
disease, pregnancy, or labor, for a period deemed necessary
and other suitable restrictive measures may be imposed instead,
consistent with the circumstances (CPC Article 198). This can also
apply to other restrictive measures (CPC Article 202).
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Proof of Identity and Residence

Although the obligation of a citizen to identify themselves before a
competent authority is not considered a restrictive measure (CPC Article
181[3]), some of the requirements for proof of identity of the perpetrator
may give some protections and security to the victim. It allows authorities—
and therefore the victim—to be able to know where he is living.

Proof of identity and residence may be required by either the public
prosecutor or any criminal police entity responsible for conducting

an inquiry (CPC Article 184[1]). The request for proof of identity does
not need to fulfill any of the requirements outlined in CPC Article 183.
Every person declared a defendant must provide proof of identity and
residence (CPC Article 186[1]).

Provision of proof of identity and residence means (CPC Article 186[2]):

* Providing full identification; home and work address; and address for
service of documents.

» Appearing before a competent authority when required.

 Reporting any change of residence or intention to be absent from their
residence for more than 15 days.

- Failure to comply with the above two requirements can legitimize the
defender to represent them in procedural acts including the trial in the
absence of the defendant.

Non-Compliance with Bail or Restrictive
Measures

Law

Criminal Procedure Code, Law No. 15/2023, Articles 189, 202.

Non-compliance with bail: The court may order that a defendant

has broken bail where the defendant fails to comply with a restrictive
measure or through non-attendance at a procedural act without
justification (CPC Article 189). When bail is broken the amount of the bail
is forfeited to the state.
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Non-compliance with a restrictive measure: When a defendant fails to
comply with a restrictive measure, other measures may be imposed or
the original measure substituted (CPC Article 202[2]).

If a defendant does not comply with a restrictive measure then the
prosecutor should request more onerous restrictive measures, or
even pretrial detention.

If, for example, the defendant is subject to a no-contact provision
due to fears of the victim being subject to ongoing violence and
threats, then non-compliance with this condition would suggest
the only remedy to ensure the victim's safety would be pretrial
detention.

It does not matter if the victim agreed or initiated any contact
with the defendant, the condition of no contact applies only to the
defendant and it is the defendant who must comply with it.

When Do Restrictive Measures Lapse?

Law

Criminal Procedure Code, Law No. 15/2023, Article 203.

Restrictive measures lapse immediately after (CPC Article 203):

The case is archived after the investigation.

An order is issued dismissing a case.

An order is issued rejecting the indictment under CPC Article 239(2)
(a) or (b).

A sentence of acquittal is handed down even though an appeal has
been filed, if the defendant is then convicted, they may be subject
to restrictive measures until the sentence comes into effect.

A final unappealable conviction is entered.

Pretrial detention and the obligation to remain in one’s residence
will lapse immediately after a conviction, even though an appeal

has been lodged if the penalty does not exceed the period that the
defendant has spent in pretrial detention or within their residence.

If the restrictive measure is bail and the defendant is convicted to
imprisonment restrictive measures lapse when the penalty begins.



PART N:
Closing an Investigation

Criminal Procedure Code, Law The LADV (Article 24.2[e]) requires the
No. 15/2023, Articles 233, 234. PNTL/SVPS to prepare a summary
report within 5 days of becoming aware
of the facts of a domestic violence crime.
This report is to be submitted to the

PPS and is to attach the complaint and
set out: observations made, measures
adopted, and evidence collected.

This summary report is likely to be
followed up by the PPS delegating
further investigation activities to the
PNTL or PCIC (depending on the type of
offense) (Parts H and I).

When an investigation has been
completed, the police body delegated
to carry out the investigation prepares

a final report and submits it to the PPS

(CPC Article 234[1]).

 The police body submits « Investigations are to be completed
a final report of the within 6 months if the suspect is in
investigation. detention, or 12 months if not. Both

« The PPS assesses the final limits can be doubled but only in
report—including any other complex cases (CPC Article 232)
information provided to the « The PPS may extend the time for
PPS about the crime received additional investigations after a
from other sources—and final report and set a specific time
decides whether further limit for this to be undertaken (CPC
investigation actions are Article 234[2]).

required.
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Assessing the Adequacy of the Final Report

 The task of assessing and analyzing the contents of the final report by
the PPS is critical. It is not simply a matter of ticking off a notional box
of what evidence is required to be gathered for certain types of cases
(although that is also an important process as referred to in Part K).
The content of the final report needs to address the individual victim
in all of the circumstances of the offense.

« The PPS needs to ensure that all available evidence has been collected
and that a full and comprehensive investigation has taken place. If
this is done, it will reduce the reliance on the victim’s testimony only,
reduce retaliation by the perpetrator, and increase the likelihood of a
successful prosecution.

 This assessment process undertaken by the PPS should critically
consider whether any lack of evidence or inadequate information is
due to police having stereotyped views of what is appropriate to be
collected in, for example, a domestic violence case, which may still be
privately viewed as a family matter and not a public crime. It also may
indicate that police are not correctly identifying the evidence required
to satisfy all elements of the offense.

- Sometimes attitudes by police can affect the quantity and quality of
the evidence gathered and it may include whether they have been
sensitive in their approach to the victims and their security. These are
proper considerations for the PPS as the body responsible for the
investigation and its processes.

 Police bodies themselves need to have a good understanding of the
nature of GBV offenses, their different forms and elements, and also
have undertaken gender-sensitivity training when undertaking their
work. This should also be addressed between the PPS and the police
bodies, especially if trends can be seen of inadequacies that need to
be systematically addressed.

« The assessment of the final report and whether further actions are
required include not only matters related to the elements of the
offense and whether all evidence has been collected for all potentially
relevant offenses, but should also include up-to-date information
about the situation of the victim and whether a recent risk assessment
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has been recently conducted (Risk Assessment Guidelines for adult
and child victims, Annexes D and E).

 This assessment needs to be undertaken by the prosecutor in charge
and not referred to a justice officer, or if it is so referred for an initial
assessment, it must be scrutinized and independently assessed by the
prosecutor.

To encourage a consistent and high standard of evaluation and
assessment of the final report refer to the Checklist to Ensure all
Evidence is Collected in Investigation, Part 2, Annex U.
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PART O:
Decision Whether to Order Indictment,

Dismiss, or Archive the Case

Law

Criminal Procedure Code, Law No. 15/2023, Articles 48, 92, 122, 125, 234, 235,

236, 237, 346, 347.

Law Against Domestic Violence, Law No. 7/2010, Articles 2, 35, 36, 37.

Dismiss or Issue a Writ

This Part assumes that all available
evidence relevant to the case has
been collected (Part N).

The issue to be decided is whether
the PPS should issue a writ of
indictment, dismiss the case, or
archive the case.

Both the victim and the defendant
need to be notified about orders of
dismissal or the writ of indictment
(CPC Article 237).

Closure or Archiving

After the receipt of the final report
under CPC Article 234 or after the
investigation is closed, the PPS shall
issue an order of closure of the
inquiry if (CPC Article 235):

- sufficient evidence was gathered
that no crime has occurred or that
the defendant has not committed
it in any capacity;

there is not sufficient evidence
amounting to a crime;

of Indictment

Who

This is the sole responsibility of the
PPS which is required to present the
indictment and sustain it during the
fact-finding stage and present it in
court (CPC Article 48[2][d]).

Issue of an indictment

An indictment is issued by the PPS

within 15 days if (CPC Article 236[1]):

« there is sufficient evidence of a
crime; and

« sufficient evidence of who
committed it.

Evidence is considered to be

sufficient where a penalty or security

measure may be reasonably imposed

on the defendant in trial under the

evidence (CPC Article 236[2]).

continued on next page
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Dismiss or Issue a Writ of Indictment (continued)

the perpetrator of the crime is
unknown (note that this differs
from a situation where the
perpetrator cannot be found in
which situation the case can be
archived, pending their being
located);

the criminal proceeding is legally
inadmissible;

archiving may be total or partial
(CPC Article 235[2]).

The processes

Notification of the closure of

the investigation is to be served

in person on the suspect and
victim and also on their legal
representative or agent (CPC
Article 92A[2]);

A request can be made for a
reopening of the investigation
within 15 days of receipt of
notification by an assistant (CPC
Article 238C[2]).

This is a request for a judicial fact-
finding process under CPC Title Ill;
The request for reopening must be
served personally on the accused
and the defender, and only then is
the case file sent to the court (CPC
Article 238C[4]);

The request to reopen must

be addressed to the judge and
delivered to the PPS (CPC Article
238DI[3)).

Alternative process - Hierarchical
process

If the assistant or complainant
either does not, or chooses not to,
request a reopening under Article
238C (2), they may request a
hierarchical intervention within the

An indictment must contain (CPC

Article 236[3]-[5]):

- the basis of the identification of
the defendant;

« the factual basis of the crime (a
brief description of the essential
facts);

« the applicable substantive
provision (identifying the crime(s)
and the applicable law (e.g.,
the CPC Article and the LADV
Articles);

 date and signature.

- list of witnesses and any other
proofs to be presented at the
hearing.

 In the case of related charges, a
single writ of indictment is issued
(CPC Article 236[4]).

The processes

« Must be issued by the PPS
within 15 days of completion of
the investigation if evidence is
sufficient (CPC Article 236).

 Notification of the issuing of the
writ is to be served in person on
the suspect and victim and also
their legal representative or agent
(CPC Article 92A[2]).

- Within 5 days of the receipt of
notification, the assistant may file
charges based on the facts in the
indictment if it is not a substantial
modification of the facts (CPC
Article 236A[1]).

- Within 30 days of the notification
of indictment, a request may be
made for a fact-finding process.
The request may be made by:

(i) the formal suspect
concerning facts that the

continued on next page
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Dismiss or Issue a Writ of Indictment (continued)

PPS within 20 days of the date of
notification. This can request either
a reopening of the investigation
or to charge the accused (CPC
Article 235A). The decision to
refuse or grant that request may
be appealed against an immediate
superior (CPC Article 235B).

« If more than 20 days have
elapsed, then there can only be a
reopening of the investigation if
new evidence emerges (CPC Article
235B[1]).

Note: Before there is a closure of
the investigation— even if there is
no request made within 15 days for

a reopening under CPC Article 238C
and no request made for hierarchical
intervention within 20 days under
CPC Article 235A—the PPS will
initiate a hierarchical review after
20 days. This process is a review by
a prosecutor who holds the position
of First Instance Coordinator, or
Prosecutor General of the Republic,
in the PPS who is a superior to the
prosecutor who decided to give
notification of closure, to ensure that
closure is appropriate and that there
is no further investigation required or
charge to be laid

New evidence

« If the time limits referred to above
expire, the investigation can only
be reopened if new evidence arises
that invalidates the grounds upon
which the order was made by the
PPS (CPC Article 235-B[1]).

« This decision is also reviewable by
an immediate superior (CPC Article
235-B[2]).

PPS used to prepare its
indictment;

(i) the assistant concerning facts
that were not included in
the indictment and amount
to a different crime or an
aggravation of the upper
limits of the penalty (CPC
Article 236B[2]).

In summary, the PPS cannot
forward the writ of indictment to the
court until 30 days after the parties
and their representatives have
received notification unless, within
those 30 days, a request is made to
a judge for fact-finding.
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Expedited Trial Process

Law

Criminal Procedure Code, Law
No. 15/2023,

Articles 346, 347, 348, and 349.

An expedited trial takes place when:
« aperson is arrested in flagrante
delicto; and

« it involves a crime carrying a prison
term of up to 5 years; and

« the trial needs to be initiated within
72 hours following a suspect’s arrest
(CPC Article 346).

« The indictment shall be replaced with a
report prepared by the PPS before the
hearing begins after consultation with
the arresting entity (CPC Article 347).

« The procedures for the expedited trial
are set out in CPC Articles 347, 348, 349.

» The PPS must still decide whether to
proceed with the trial, using the same
decision-making processes set out
below, but in an expedited situation.

Who

The entity or person receiving
the arrested person shall
forthwith refer them to the PPS
or in urgent cases directly to
the court for trial and notify
the PPS at the same time (CPC
Article 347).

Decision-Making Process

The decision of whether to prosecute is one of the most significant steps
in the criminal justice process. The interests of the victim, the defendant,
and the community expect that the right decision is made. A wrong
decision will undermine public confidence in the criminal justice system.

A prosecution should only commence if there is admissible, sufficient, and
reliable evidence that a crime has been committed by the defendant. This
requires an evaluation of how strong the case is when presented in court.

It must consider factors such as the availability, competence, and
credibility of witnesses, their likely impression, and the admissibility of
any alleged admissions and other evidence. The application of this test
should occur with due diligence by a person with experience in weighing
available evidence, dispassionately, and without reliance on bias and
stereotypes.
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Prosecutors need to be fair, independent, and courageous. A prosecutor
has a vital role in ensuring access to justice for victims of GBV and to
ensure that the offenders are properly charged and fairly brought to
justice for their crimes. Community expectations are that victims are
protected and that defendants are held accountable for their actions.

In the end: a successful prosecution only needs one piece of reliable
evidence for each element.

The Decision to Prosecute or Not Prosecute

As required by international norms and standards for prosecutors, a decision
to prosecute or not prosecute must not be influenced by any of the following:

+ Race, religion, sex, national origin, or political associations, activities, or
beliefs of the victim or the defendant;

« Political advantages or disadvantages to the government or any political
group or party;

» The possible effect of the decision on the personal or professional
circumstances of the prosecutor; or

» The possible effect of the decision on the personal or professional
circumstances of the defendant.

 Personal feelings or views concerning the defendant or the victim.

Studies show that in cases involving violence against women and girls,
prosecutors often include in their assessment irrelevant characteristics

of the suspect and the victim.? A prosecutor’s subjective evaluation of

the credibility of the victim is often one of the key factors in determining
whether or not to prosecute and can be at least as important as the
“objective” evidence about the crime or the characteristics of the suspect in
a sexual assault case.

Research shows that prosecutors are more likely to file charges where
they believe the evidence is strong (that is if there is physical evidence to
connect the suspect to the crime), the suspect is culpable (such as a prior
criminal record), and the victim is blameless (there are no questions about
the victim's character or behavior at the time of the incident).”

o

C. Spohn and D. Holleran. 2004. Prosecuting Sexual Assault: A Comparison of Charging
Decisions in Sexual Assault Cases Involving Strangers, Acquaintances and Intimate Partners.
C. Spohn and D. Holleran. 2004. Prosecuting Sexual Assault: A Comparison of Charging
Decisions in Sexual Assault Cases Involving Strangers, Acquaintances and Intimate Partners.

o
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Assumptions and Biases about Witnesses and the Suspect

Negative stereotypes, biases, and myths about women and children should
not play a part in decision-making (Part B, Gender Stereotyping).
Examples of assumptions and biases:

« All victims lie! Prosecutors should not assume that victims or witnesses
are lying unless there is clear and cogent evidence to suggest that they
are. All complaints should be considered credible and valid unless the
contrary is clearly indicated.

+ But he couldn’t have done it! The decision should not be based
on biases or assumptions about the suspect. Their standing in the
community or the position they may hold are not relevant factors when
deciding whether to proceed or not.

+ She was not a virgin! The victim is not more or less credible if she is a
prostitute or a virgin. Virginity is not an element of the crime of rape. No
questions should be directed to the victim about any sexual history with
others or the number of boyfriends.

+ But look what she was wearing! Be wary not to blame the victim. The
clothes worn by the victim, whether she was walking home late at night
by herself, or whether she willingly went to the defendant’s house, are
irrelevant factors.

« But she didn’t complain right away! The absence of an immediate
complaint is irrelevant to the credibility of the victim. There are
many reasons women may not complain immediately, including fear,
intimidation, and embarrassment.

“Lack” of Evidence

« It is imperative to not dismiss a case due to the lack of physical evidence
and an assumption that this is indicative that a GBV crime did not take
place.

« While evidence of injuries can be used to support a victim’s version, the
converse does not automatically follow.

« The absence of supporting evidence is a consideration but is not fatal to
a prosecution. GBV crimes usually occur without witnesses and in private.
This is where circumstantial evidence can be important (Part K).
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Inconsistencies in Evidence — Internal and External

« Inconsistencies in a victim's or witness's version of events do not
automatically lead to the conclusion that they are lying or mistaken.

« External Inconsistencies refer to inconsistencies between witnesses, or
between witnesses and physical evidence. It would be very strange to have
two people give exactly the same version when they have viewed the same
incident.

- Internal Inconsistencies refer to inconsistencies within a witness’s proof.

It is important to note that sometimes inconsistencies may be due to the
psychological impact of the GBV offense which may affect a victim'’s recall
because, for example, of post-traumatic stress disorder. This situation
should ideally be professionally assessed.

» Some inconsistencies may go to the "heart of the matter,” others may be
peripheral. Peripheral inconsistencies are often inconsequential and not
fatal to a successful prosecution. For example, if a victim cannot remember
the color of the pants of her rapist or said one day they were blue and the
next that they were green, but can give a clear version about the sexual
acts he forced upon her, then that peripheral inconsistency about the color
of his pants is likely to be immaterial.

Choice of Charges

 In many cases, the evidence will disclose several possible offenses. Care
must be taken to choose a charge or charges that adequately reflect
the nature and extent of the criminal conduct disclosed by the evidence
and provide the court with an appropriate basis for sentence (Part D). In
the ordinary course, the charge or charges laid will be the most serious
disclosed on the evidence.

- If the same acts can be prosecuted under several different provisions, then
only one crime can be prosecuted and will be the one that is most specific,
extensive, and complex to the particular acts (Penal Code Article 42) (Part D).

 The application of the LADV must always be considered, and if the crime is
appropriately classified as a crime of domestic violence (LADV Article 35).
This is fundamental as it has an impact on the classification of it as a public
crime (LADV Article 36) and the ability of the court to impose measures of
restraint (LADV Article 37).
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If a Victim Does Not Wish to Proceed?

If a victim does not wish to proceed with their complaint, then this is not
fatal to the criminal prosecution.

The first consideration is whether it is a semi-public or public crime (see
page 28 of this Handbook).

If it is a public crime, two considerations arise: (i) the compellability of the
victim, and (ii) the strength of the case without reliance on the victim’s
proof.

Compellability of the victim: A victim can still be summoned as a witness
in their case (CPC Article 122). Some witnesses cannot be compelled to
attend to give evidence where they are a close relative or spouse of the
defendant (CPC Article 125). However, if they attend and make themselves
available to give evidence, they cannot refuse to answer questions because
of their relationship.

Assessment of Evidence: The absence of proof of a victim will impact

the strength of the case and whether the charge can be substantiated,
however it is not always fatal, and an assessment must still occur.

A review of the risk assessment and provision of support services can also
assist a victim in wanting to proceed with their proof.

Internal Procedures/Policies

Decisions on whether to proceed and issue an indictment or not
concerning GBV offenses need to be taken by experienced prosecutors
with specialized knowledge and training in GBV matters or be supervised
by such a prosecutor.

It is not appropriate for a justice officer to make this decision. If there is

a need for a justice officer to be involved in providing a summary or an
assessment of the sufficiency of the evidence, then their work must be
independently assessed by the prosecutor, and written reasons for the
decision need to be clearly identified by the prosecutor.

Similarly, if a final report provided by a police body indicates that in their
view there is sufficient evidence or not, this should not be simply endorsed
with a signature of the PPS. Again, all the evidence must be independently
assessed by the prosecutor, and written reasons for the decision need to
be clearly identified by the prosecutor.

See Checklist to Ensure All Evidence Is Collected in Investigation, Part 2,
Annex U.

See also Checklist for Preparation of Writ of Indictment, Part 2, Annex V.
Note also the hierarchical internal process (see pages 115 and 178 of this
Handbook).
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Fact-Finding Stage of Proceedings

Criminal Procedure Code, Law No. 15/2023 (CPC)

Relevance of Fact-Finding Stage of Proceedings to Investigation of
Gender-Based Violence

« Substantial amendments were made to the Criminal Procedure Code by
the Criminal Procedure Code, Law No. 15/2023, which amended Decree
Law No. 13/2005. More than 200 amendments were passed and are being
implemented since 22 August 2023.

« An important new topic that relates to investigations is procedures that
can follow the investigation and the decisions made by the PPS to indict,
dismiss, or archive a case. It is a new judicial process called the fact-finding
stage of the proceedings.

Fact-Finding Stage of Proceedings

CPC Articles 238, 238A — 238Z set out the process.

« The process commences after the closure of the investigation and
indictment or a dismissal of the case is notified (CPC Article 238[1]).

Purpose of the fact-finding stage of the proceedings

« The purpose of the fact-finding stage of the proceedings, if it is
undertaken, is to provide a judicial assessment of the decision made by the
PPS to either bring charges by way of indictment or the decision by the
PPS to close the investigation or dismiss the case (CPC Article 238A[1]).

« lItis also a means of bringing the case to a judgment or not depending on
the outcome of the judicial process (CPC Article 238A[1]).

 Having a fact-finding process in between a decision made by a prosecutor
to, for example, issue a writ of indictment and any trial process by having
an intervening judicial appraisal of the facts and the decision, can be found
in many national jurisdictions in both code and common law jurisdictions.
All have different provisions and varying procedures.

« In Timor-Leste, the fact-finding stage of the proceedings is optional
and there is no fact-finding stage in expedited proceedings and the
compromise procedure (CPC Article 238A[3]).

» The assistants also have an important role in the process.

continued on next page
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Criminal Procedure Code, Law No. 15/2023 (CPC) (continued)

 The potential for this process to be used to evaluate the decision made
by the PPS makes it more important for the PPS to ensure that they have
a rigorous process of decision-making as discussed in PART O. Also use
the Checklist to Ensure All Evidence Is Collected in Investigation in Part 2,
Annex U to assist in identifying all the necessary elements to prove the
charges. Also the Checklist for Preparation of Writ of Indictment in Part 2,
Annex V.

PART Q:

Concluding Observations

It is inevitable that after this Handbook is published there will be further
laws or amendments to laws. It is also likely that the new provisions of
the CPC will give rise to new practices and procedures that will develop
as the CPC amendments are implemented. With this in mind, the
Handbook includes additional blank pages for NOTES that can be used
to insert modifications.

It is also recommended that a SUPPLEMENT be published every 2 years
that reflects additions or changes. In this way, the Handbook can
continue to be a practical and relevant publication to be used for
information and training on best practices for the investigation of GBV
offenses for all stakeholders.

185






PART 2 OF HANDBOOK:

ANNEXES




188

List of Annexes

Annex A:

Annex B:

Annex C:

Annex D:

Annex E:

Annex F:

Annex G:

Annex H:

Annex I:

Annex J:

Annex K:

Annex L:
Annex M:
Annex N:

Annex O:

List of Annexes

Common Complaint Form — National Police/Support
to Vulnerable People Subsection (PNTL/SVPS)

General Guidelines on Risk Assessment
for Adult Victim

General Guidelines on Risk Assessment
for Child Victim

Risk Assessment Form for Adult Victim
of Gender-Based Violence

Risk Assessment Form for Child Victim
of Gender-Based Violence

Guidelines for Questioning Women Victims
of Violence and Sexual Offenses

Guidelines for Questioning Child Victims
of Violence and Sexual Offenses

Checklist for Examination of the Scene of Crime

Arrest and Detention Report — National Police/
Support to Vulnerable People Subsection (PNTL/SVPS)

Application for Judge's Order for Search
and Seizure of Places and People

Application for Validation of Search and Seizure
of Places and People

Seizure Report
Medical Forensic Examination and Report Protocol
Client Assessment

Checklist of Restrictive and Protective Measures
in Gender-Based Violence Cases

190

195

198

203

210

217

224

232
237

242

245

249
251
264
272



List of Annexes

Annex P: Hand Over Letter of Evidence to the Public 278
Prosecution Service (PPS) or the National Police (PNTL)

Annex Q: Referral Form — Police Bodies/Public Prosecution 280
Service to Referral Network Services

Annex R: Referral Form Between Referral Network Services 282

Annex S: Progress Report: National Police/Support 284

to Vulnerable People Subsection (PNTL/SVPS)
to the Public Prosecution Service (PPS)

Annex T: Final Report: National Police/Support 288
to Vulnerable People Subsection (PNTL/SVPS)
to Public Prosecution Service (PPS)

Annex U: Checklist for the Collection of Evidence 292
Annex V: Checklist for Preparation of Writ of Indictment 301
Annex W: Checklist of Activities and Referrals 304

for Referral Network Services

Annex X: List of Referral Network Services 306

189



190 Annex A

Annex A:

COMMON COMPLAINT FORM - NATIONAL
POLICE/SUPPORT TO VULNERABLE
PEOPLE SUBSECTION (PNTL/SVPS)

[LOGO]

Station/Unit/Section

Case Number

Investigator

COMPLAINT REPORT

DETAILS OF COMPLAINT:
Date :
Time :

Location:

PNTL Police Officer:

Station/Unit/Section:

TYPE OF INCIDENT

Type of alleged incident (s):

Against life [ 1Yes [ ] No
Against physical integrity [ 1Yes [ 1No
Assault against Person [ TYes [ INo
Against property [ 1Yes [ 1No

Other type
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Date/Time of Incident:
Location:

Police Station with jurisdiction over the location where the incident
occurred:

NOTE: If the alleged incident is 1, 2, or 3 above, then provide specific
details in BLOCICE.

PARTIES INVOLVED
VICTIM/COMPLAINANT:

Full name:

POB & DOB:

Age:

Marital Status:
Occupation:
Workplace:

Parents:

Origin:

Nationality:
Educational qualifications:
Residence:

Telephone No:
Identity Card Number:

SUSPECT:

Full name:
POB & DOB:
Age:

Marital Status:
Occupation:
Workplace:
Parents:
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Origin:

Nationality:

Educational qualifications:
Residence:

Telephone No:

Identity Card Number:

Are there multiple suspects [ ]Yes [ ] No (If answered yes, fill in the
details in Annex B).

RELATIONSHIP/LINK BETWEEN VICTIM/ COMPLAINANT AND SUSPECT

Family relationship [ 1Yes [ 1 No
Other relationship [ 1Yes [ 1No
Known person [ 1Yes [ 1 No
Stranger [ 1Yes [ 1 No
Details

WITNESSES

WITNESSES

(Name, residence, workplace, and cell phone number)

LINK/RELATIONSHIP BETWEEN VICTIM/COMPLAINANT AND
WITNESS

Family relationship [ 1Yes [ 1 No
Other relationship [ 1Yes [ ] No
Known person [ 1Yes [ 1 No
Stranger [ 1Yes [ 1 No

Details
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DETAILS OF TYPE OF INCIDENT

In all cases, provide a complete and accurate description of the incident
including what happened before and after the incident(s)

Additional Notes

Is the type of incident one of violence;

Against life? [ 1Yes [ ] No
Against physical integrity? [ 1Yes [ 1No
Assault against Person? [ TYes [ ]No
If yes - is the violence:
Physical? [ TYes [ ]No
Sexual? [ TYes [ ]No
Psychological? [ TYes [ ]No
Economic? [ TYes [ ]No
Threat? [ TYes [ ]No
Attempted? [ TYes [ ]No
Other? [ 1Yes [ 1 No

NOTE: If yes - Complete a Risk Assessment for an Adult Victim of
Gender-Based Violence or a Risk Assessment for a Child Victim of
Gender-Based Violence

DETAILS RELATING TO PROPERTY

In all cases, provide a complete and accurate description of the incident
that led to property damage including a description of the time or object
damaged.

FINAL DECLARATION

The Victim/Complainant declares that he/she wants criminal proceedings
to be initiated against the suspect in accordance with the applicable law
in Timor-Leste;
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The Victim/Complainant declares that he/she wants to be reimbursed for
the item(s) that were lost or damaged as the result of the criminal offense.

Time interview finished:

Signature of Victim/Complainant

Signature of Police Officer
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Annex B:
GENERAL GUIDELINES ON RISK
ASSESSMENT FOR ADULT VICTIM

While there are many risk assessment guidelines or tools available, it
often depends on the organization that is conducting them and there
may be different purposes.

In the context of the investigation of GBV offenses by the PPS and others
delegated to assist, a common goal would be to make sure that the
victim is safe, supported, and empowered when reporting GBV offenses
and to ensure that relevant services are provided and court orders
obtained under the CPC and the LADV.

The general guidelines are based on research that indicates that certain
factors are linked to an increased risk of repetition of violence and
elevated risk of serious injury or lethal outcomes for victims. The most
dangerous times are often in the days and months after the alleged
perpetrator discovers that the victim might attempt to separate from
them, terminate the relationship, or disclose the abuse to others,
especially in the legal system.

These general guidelines are drawn up to assist the PPS as well as the
PNTL, PCIC, the SVPS, as well as community service organizations and
others who provide GBV-related services. The Referral Network are
more aware and sensitive to these factors and are already taking them
into account using their own risk assessment tools when providing their
services. These general guidelines have been suggested so the PPS and
police bodies can consistently identify the major points to cover when
investigating GBV cases.

These guidelines on the left-hand side describe the type of risk factor,
and the right-hand side provides further details.’

' This guideline has been adapted from a detailed standard risk and danger assessment:
United Nations. 2014. Handbook on Effective Prosecution Responses to Violence Against
Women and Girls. Criminal Justice Handbook Series. Table 5. pp. 54-55. New York:
United Nations.
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m Details Relevant to the Risk

Prior history of « Type, severity, and frequency of earlier

perpetrator and victim
violent incidents

Perpetrator’s alcohol
or drug problems and
usage

Perpetrator’'s obsessive
or possessive behavior
and jealousy

Perpetrator’s mental
health history or
symptoms suggestive
of mental health and
emotional issues

violence, including all forms of physical, sexual,
psychological, and economic violence under
LADV.

Date of the most recent violence.

Severity of violence, such as strangulation,
burning, permanent physical damage, head
injuries, weapons involved, sexual aggression
and coercion, confinement of victim.?

History of injuries (physical and psychological)
caused by the perpetrator to the victim.

Was the victim assaulted during pregnancy or
shortly after birth?

Any there any current or past orders for
protection?

Previous occasions when violence has been
reported to persons in authority including Suco
and Aldea chiefs or elders or church leaders.

Frequency and extent of use of alcohol and/or
drugs.

Jealous and controlling behavior.

Threats of injury or death.

Threats to use a weapon.

Threats of abandonment of victim and children.

Threats of child removal or restricting children’s
access.

Confinement of the victim to the house.
Verbal abuse and offensive name-calling.

Symptoms of depression.

Paranoid thinking.

Emotional extremes.

Problems or history of mental health.
Perpetrator threatening suicide.

continued on next page
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Risk Factor Details Relevant to the Risk

Perpetrator threatens
to kill the victim or
children

Perpetrator’s use of
violence in settings
outside the home

Information about the
escalating violence or
intimidation

Perpetrator’s access
to or possession of
firearms or weapons

Current status of the
relationship between
perpetrator and victim

Obtaining information
from a variety of
sources on the risks
above

» Has the perpetrator threatened to harm or

harmed children? How?

Have children witnessed the offense or earlier
violence or threats by perpetrator to victim and
how often?

Does perpetrator have a criminal history,
particularly of violence?

Including violence in prior domestic or intimate
relationships?

Stalking behavior.

Use of weapon.

Animal abuse.

Property damage or threats of property
damage.

Victim's increased vulnerability due to age,
disability, or pregnancy.

Does the perpetrator have ready access to
weapons or firearms?

Are the victim and perpetrator separated,
separating, or estranged?

Is breakup imminent?

Is the victim in the process of fleeing the home?
What is the status of any family court or other
court case including maintenance child custody
or similar?

Information about the risks should not be
limited only to what the victim says, but also
what can be obtained or reinforced through
information from other agencies

o

Research shows that strangulation is linked to higher risks of death. Many countries are
introducing strangulation as a separate form of violence. It is to be noted that
strangulation does not necessarily show visible marks, depending on its severity and

manner of infliction.
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Annex C:
GENERAL GUIDELINES ON RISK
ASSESSMENT FOR CHILD VICTIM

Guidelines for undertaking a risk assessment for children are more
complex than conducting such assessments for adult victims of GBV
offenses. Children have a range of ages and vulnerabilities with a limited
range of self-protection capabilities. There are also a range of offenses
that are specific to their age and ways in which they can be both direct
victims of violence and indirect victims (see page 126 of this Handbook).

There are two basic guidelines for undertaking a risk assessment for
children. The first is for a child who is a direct or indirect victim of
domestic violence (but not involving sexual violence themselves). The
second is for a child who has been the direct victim of a sexual offense.
In these guidelines,

The purpose of undertaking risk assessments for children is to obtain
information from the child about their experiences and perceptions to
guide what services they may require and also what protections they
may need to ensure they are not exposed to the risk of future violence.

A prime focus is on knowing how the violence has affected them because
of the risk to their health and welfare for the present and the future.

The risk assessment process is in addition to information about the
violent incident which leads to questioning of the child. Both processes
need to be undertaken using the approach in Guidelines for Sensitive
Age-Appropriate Questioning of Children in Annex G. The risk
assessments include taking a statement from a parent or family member
who is not the offender.

On the left-hand side is the type of risk factors and on the right-hand
side are the details of information relevant to the risk factor.
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Child Victim of Domestic Violence, Direct or Indirect

Risk Factor Details Relevant to the Risk

Prior history of « Type, severity, and frequency of earlier violent

perpetrator and victim
violent incidents

Perpetrator’s alcohol
or drug problems and
usage

Perpetrator's mental
health history or
symptoms suggestive
of mental health and
emotional issues

Perpetrator threatens
to kill victim or
children

Perpetrator’s use of
violence in settings
outside the home

behavior of the perpetrator to the child or a
family member (including siblings), physical,
psychological, and economic violence.
Whether this violent behavior was directed at
the child or another family victim.

How was this heard, seen, or experienced by the
child?

Dates (if these can be given) of the most recent
violence.

Severity of violence including verbal, offensive
name-calling, physical, use of weapons,
damage to the house or personal possessions,
confinement, or telling the child or family
member to leave the house.

Any injuries seen or experienced by the child or
a family member?

What if any actions were taken by the child or a
family member?

Whether the perpetrator used alcohol and/or
drugs.
How often?

Observations by the child about the perpetrator.
Whether the perpetrator appeared sad.
Emotional extremes of the perpetrator: very

happy, very sad, or very angry.
Perpetrator threatening to kill himself.

Has perpetrator threatened to harm the child or
other members of the family including siblings?
How often? When and how?

Threats of injury or death, use of a weapon,
threat to leave the child or family member.

Whether violent behavior of the perpetrator to
the child or a family member has occurred in
places other than the home.

What behavior, when, and how often?

continued on next page
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Child Victim of Domestic Violence Direct or Indirect (continued)

Risk Factor Details Relevant to the Risk

Information about the » Has the violence become worse? Since when?
escalating violence or + Abuse of an animal or pet?

intimidation

How the child behaves
and feels and whether

the child feels safe or
afraid

In obtaining the following details, it is important
that these should not be suggested to the child.
Questions should be open and not directive.
However, these are common concerns and fears of
a child exposed to domestic violence.

« Information about how the child feels, such as
whether afraid, angry, not able to eat, sleep, do
schoolwork, play with friends.

« Information about what or who makes them feel
happy and safe.

« If they express fear, what are they afraid of: the
perpetrator, it will happen again, they may have
to leave home, their school, and their friends, or
afraid that the perpetrator may go to jail?

« Noting how the child appears and also their
behavior, such as tearful, anxious, angry, sad,
detached.

Current status of the
relationship between
perpetrator and victim

Obtaining information
from a variety of
sources on the risks
above

Is the child still in the home with the
perpetrator?

Is there a safe place the child can stay and be,
without unwanted exposure to the perpetrator?

Information about the risks should not be limited
only to what the child says, but also what can

be obtained from family members and others

or reinforced through information from other
agencies

Child Victim of Sexual Offense

There are so many different sexual offenses that concern children, but a
common form is sexual acts or incest by a family member, or by a family
friend, or teacher, who is known to them. The descriptions and details
to be obtained from the child are in addition to information about the
sexual offense and immediate circumstances that lead to the questioning

of the child.
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Risk Factor Details Relevant to the Risk

Prior history of
perpetrator and victim
intimacy and sexual
acts

Perpetrator’s alcohol
or drug problems and
usage

Perpetrator's mental
health history or
symptoms suggestive
of mental health and
emotional issues

Perpetrator threatens
to harm the child or
others

Perpetrator’s sexual
acts toward the child
or other children in
settings outside the
home

Information about the
escalating sexual acts
or intimidation

* How the child knows the perpetrator, since

when, and their relationship.

Type and frequency of intimate and sexual acts
by the perpetrator to the child.

Dates (if these can be given) and circumstances,
when, where, and how, particularly most recent
sexual acts.

In what places have sexual acts occurred?

Any injuries experienced by the child.

Whether the perpetrator used alcohol and/or
drugs.
How often.

Observations by the child about the perpetrator.
Whether the perpetrator appeared sad.
Emotional extremes of the perpetrator: very
happy, very sad, or very angry.

Perpetrator threatening to kill themself.

Has perpetrator threatened to harm the child or
members of the family including siblings? How
often, when, and how?

Whether sexual acts toward the child have
occurred in places other than the home. What
behavior, where, when, and how often?

Has the child seen or heard about the behavior
of the perpetrator to other children?

Have sexual acts become worse or more
frequent? Since when?

Have any threats to the child become worse or
more frequent?

continued on next page
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Child Victim of Sexual Offense (continued)

Risk Factor Details Relevant to the Risk

How the child behaves | In obtaining the following details, it is important
and feels and whether that these should not be suggested to the child.
the child feels safe or However, these are common concerns and fears of
afraid a child exposed to domestic violence.

« Information about how the child feels: such
as afraid, angry, not able to eat, sleep, do
schoolwork, play with friends.

« Information about what or who makes the child
feel happy and safe.

« If the child expresses fear, what is the child
afraid of: the perpetrator, it will happen again,
family members are or will be angry, fear of
blame, being told they are lying? Fear that they
may have to leave home, school, and friends, or
afraid that the perpetrator may go to jail?

« Noting how the child appears and also their
behavior; for example, tearful, anxious, angry,
sad, detached, agitated.

Current status of the » |s the child still in the home, school with the

relationship between perpetrator?

perpetrator and victim | « Where does the perpetrator live, work, or go,
which is near to where the child goes?

« Is there a safe place the child can stay and be
without unwanted exposure to the perpetrator?

Obtaining information « Information about the risks should not be

from a variety of limited only to what the child says, but also be
sources on the risks informed by family members, friends, and others
above or reinforced through information from other

agencies
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Annex D:
RISK ASSESSMENT FORM FOR ADULT
VICTIM OF GENDER-BASED VIOLENCE

[LOGO]

RISK ASSESSMENT FORM FOR ADULT VICTIM
OF GENDER-BASED VIOLENCE

Date submitted
Police Unit/Section/Station
Followed up by
PART | IDENTIFICATION OF PARTIES
Name of Victim/Aggrieved person
Nationality
Address (Municipality, Village, Sub-Village) :

Sex
() Male ( ) Female ( )LGBTIQ+

Marital Status:

( ) Married; () Traditional/customary marriage (barlake); ( ) Divorced;
() De facto Union () Unmarried

Name of perpetrator

Sex
( ) Male ( )Female ( )LGBTIQ+

Nationality
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Link/Relationship between the Victim and the Perpetrator:

() Spouse ( ) Boyfriend/Girlfriend ( ) Former spouse ( ) Former
Boyfriend/Girlfriend, ( ) Relative in ascending line — Father, Mother,
Grandparent ( ) Relative in descending line - Child, Grandchild

() Other (neighbor, teacher, carer) ( ) no relationship

PART Il IDENTIFICATION OF COMPLAINT

Case Number
Brief description of complaint of violence

Physical ( )Yes ( )No
Sexual ()Yes ( )No
Psychological ( )Yes ( )No
Economic ( )Yes ( )No
Threat ()Yes ( )No
Attempt ( )Yes ( )No
Other

BLOCK I - HISTORY OF VIOLENCE

Has the perpetrator previously physically assaulted you?
() Hit/Punched ( ) Kicked ( ) Squeezed ( ) Pushed ( ) Pulled Hair

( )Hanged ( ) Burned ( ) Shot( )
Others:

Has the perpetrator previously forced you to have sexual intercourse
or practice sexual acts against your will?

( )Yes ( )No

Has the perpetrator previously committed psychological violence
against you by demonstrated jealousy, tried to control your life (what
you do, where you go, who you talk to, the type of clothes you wear,
followed or stalked you, isolated you, or prevented you from leaving the
home without permission)?

( )Yes ( )No
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Has the perpetrator previously committed psychological violence
against you (called you insulting names, yelled, verbally insulted,
criticized, humiliated, degraded, ridiculed, harassed, or threatened to harm
you, or other behavior)?

( )Yes ( )No

Has the perpetrator previously committed economic violence against
you (refused to allow you to work, destroyed or withheld your personal
effects, valuables, or documents, taken your money, refused to provide you
with money to buy necessities for yourself or your family, or other)?

( )Yes ( )No

Has the perpetrator previously threatened you or a family member?
And, if so how?

() Yes, used a firearm; ( ) Used a knife or machete; ( ) Other type; ( )
Verbal threats of harm to you or family members () No.

Has the violent behavior of the perpetrator happened more frequently
or become more serious in the last few months?

( )Yes ( )No

Have you received any medical or health treatment in the past due to
the perpetrator's violent behavior?

( )Yes ( )No

BLOCK Il - ABOUT THE PERPETRATOR

Does the perpetrator use or abuse alcohol or drugs?
() Yes, alcohol; ( ) Yes, drugs ( ) No

Does the perpetrator have financial problems, or is unemployed?
( )Yes () No

Does the perpetrator have easy access to the weapon he has used to
threaten you or a family member?

() Yes ( )Haseasyaccess ( ) No.What kind of weapons does he
have easy access to?
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Has the perpetrator threatened your daughter/son, family member,
work colleague, or any other person?

() Yes, child ( ) Yes, family member ( ) Yes, friend ( ) Yes, work
colleague ( ) No

If yes, how?

BLOCK IlI- ABOUT THE VICTIM

Do you require medical assistance or psychological or counseling
assistance?

() PRADET ( ) Hospitalization-Guido Valadares National Hospital /
Health Clinic ( ) Referral Network ( )

Do you require legal aid?

() Office of the Public Defender ( ) ALFeLa ( )JSMP

Have you recently separated from the perpetrator or tried to carry out
your intention to separate from the perpetrator?

( )Yes ( )No

How many children do you have together? Any adopted children?

() Yes, with the perpetrator children ( ) Yes, a relationship
with another man/woman children () Adopted
children

What are the ages of your children?
( )O0-11; ( )12-17; ( )18 and above.

Do any of your children suffer a physical or mental disability?
( )Yes ( )No

Since you have been living together, has there been any conflict
relating to looking after the children, any visits, pension payments/
maintenance allowance by the perpetrator?

( )Yes( )No
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Have your children witnessed or been present when the perpetrator
committed violence against you?

() Yes( )No (If yes, then obtain details and consider whether the
children are in danger under the Law on the Protection of Children and
Youth in Danger, Law No. 6/2023 and whether a Child Protection Officer
should be advised).

Did you suffer any violence when you were pregnant, or within
3 months after you gave birth?

( )Yes ( )No

Do you have any disabilities or degenerative illnesses or are you
physically or mentally vulnerable?

( ) Yes, What ( )No

BLOCK IV - OTHER IMPORTANT INFORMATION

Do you consider that your home in the neighborhood, community,
rural area, or location places you at risk of violence?

( )Yes ( )No

What are the circumstances regarding your home in this
neighborhood?

( )Own; ( )Rented

Do you consider yourself to be financially dependent on the perpetrator?
( )Yes ( ) No

This concludes the written information and has been verified by the
victim or complainant

Signature of the Victim/Complainant
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POLICE OFFICER TO FILL OUT THIS SECTION

() The victim was accompanied by:

Name Relationship Contact details
() The victim responded to this form without the help of a professional;
() The victim was not able to respond to this form;

() The victim refused to fill out this form;

() The complainant responded to this form

PART Ill TO BE COMPLETED EXCLUSIVELY

When providing support, did the victim indicate that she/he regarded
themselves at risk from the perpetrator or family or other person
regarding his/her situation? (Is there a perceived risk or not)

When providing support, did the victim show any emotions/
physical response? (Describe if the victim cried, was nervous, afraid,
embarrassed, distressed, or other)

Did the victim show or demonstrate any behavior that they could harm
themself or commit suicide, in any way?

Did the victim feel insecure and want to be referred to a shelter or safe
house:

() Safehouse - 3 days - PRADET
( ) Casa Vida
() Fokupers
( ) Others:
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If children/youth were threatened, present, or witnessed violence by the
perpetrator either directly or indirectly, is there potential that they are in
danger under the Law on the Protection of Children and Youth in Danger,
Law No.6/2023, and a Child Protection Officer should be advised?

Does the victim agree to refer this legal process to the Public Prosecution
Service that has jurisdiction?

() VYes
() No, Why

Name of Police SVPS
Position
Signature
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Annex E:
RISK ASSESSMENT FORM FOR CHILD
VICTIM OF GENDER-BASED VIOLENCE

[LOGO]

RISK ASSESSMENT FORM FOR CHILD VICTIM
OF GENDER-BASED VIOLENCE

Date submitted
Police Unit/Section/Station
Followed up by
PART | IDENTIFICATION OF PARTIES
Name of Victim/Aggrieved person
Nationality
Address (Municipality, Village, Sub-Village) :
Sex
() Male( )Female ( ) LGBTIQ+

Date of birth ( )
Below 14 years ( )
Between 14 — 16 years ( )

17 years and above ( )

Name of parent/guardian of victim/aggrieved person:
Address (Municipality, Village, Sub-Village)

Name of perpetrator

Sex
( )Male ( )Female ( )LGBTIQ+
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Nationality
Address (Municipality, Village, Sub-Village) :

Link/Relationship between the Victim and the Perpetrator:

( ) Boyfriend/Girlfriend ( ) Former Boyfriend/Girlfriend, ( ) Relative in
ascending line — Father, Mother, Grandparent ( ) Relative in descending
line - Child () Other (e.g. neighbor, teacher, priest, health worker. ( ) no
relationship ( )

PART Il IDENTIFICATION OF COMPLAINT

IMPORTANT NOTE: The information requested in this form when obtained
from the child should always be requested using age-appropriate language,
open-ended questioning, and in the presence of a support person that
the child chooses. See also Annex G: Guidelines for Questioning Child
Victim of Violence and Sexual Offenses

Case Number
Brief description by reference to the Complaint

Physical ( )Yes ( )No
Sexual ( )Yes ( )No
Psychological ( )Yes ( )No
Economic ( )Yes ( )No
Threat ( )Yes ( )No
Attempt ( )Yes ( )No
Other

BLOCK | HISTORY OF VIOLENCE taken from the Child

Has the perpetrator previously physically hurt the child? ( ) a family
member of the child? ( )

If yes, how is this known?

If yes how?

() Hit/Punched ( ) Kicked ( ) Squeezed ( ) Pushed ( ) Pulled Hair

( )Hanged ( ) Burned ( ) Shot ( )
Others:
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Has the perpetrator previously forced the child to engage in sexual
acts with him/her/another person?

( )Yes ( )No

Has the perpetrator previously tried to exercise too much control or
restricted the freedom of the child or members of the child’s family?
(e.g. telling the child where to go (or not go), who the child may talk to, the
type of clothes to wear, followed the child, stopped the child from seeing
friends or family, or prevented the child from leaving the home without his
permission)? Similar questions for child’s family members.

( )Yes ( )No

Has the perpetrator previously committed any of the following acts
against the child or the child’s family? (e.g. called the child insulting
names, yelled, verbally insulted, criticized, humiliated, ridiculed, harassed,
or threatened to harm the child, other behavior)? Similar questions for
child’s family members.

( )Yes ( )No

Has the perpetrator previously committed any of the following acts
against the child or the child’s family members (e.g. refused to allow
the child to go to school/work or earn money, destroyed or withheld
personal effects, valuables, or documents, taken the child’s money, refused
to provide the child with money to buy personal necessities)? Similar
questions for child’s family members.

( )Yes ( )No

Has the perpetrator previously threatened the child? ( ) a family
member? () If yes how? If a family member, how is this known?

() Used a firearm ( ) Used a knife or machete ( ) Other type
() Verbal threats of harm to the child or family members ( ) No.

Has any person witnessed or been present when the perpetrator
committed violence against the child or family member?

( )Yes( ) No
If yes, give details
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Has the violent behavior of the perpetrator happened more frequently
or become more serious in the last few months?

( )Yes ( )No

Has the child received any medical or health treatment in the past due
to the perpetrator’s violent behavior?

( )Yes ( )No

As the child told anyone about the perpetrator’s history of violence?
( )Yes () No Ifyes, who and when?

BLOCK Il - ABOUT THE PERPETRATOR

Does the perpetrator use or abuse alcohol or drugs?
() Yes, alcohol; ( ) Yes, drugs ( ) No ( ) Don't know

Does the perpetrator have financial problems, or is unemployed?
( )Yes( )No ( )Don't know

Has the perpetrator used a firearm or bladed weapon or other weapon
to threaten the child or family members?

() Yes () Always uses it to make threats; ( ) Has easy access; ( ) No.

Has the perpetrator threatened a friend of the child, family members,
or any other person?

() Yes, child () Yes, family member ( ) Yes, friend ( ) No ( ) Don't know

How does the perpetrator behave? (e.g., are there sudden changes of
mood from happy to sad to angry, have they threatened to harm/kill
themself?

( YYes ( )No ( )Don't know
BLOCK IlI- ABOUT THE VICTIM

Where are you living?

Who are you living with?
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Does it include the perpetrator?
()Yes ( )No

How many are in your family? How many are children?

What are the ages of children in your family?
()0-11; ( )12-17; ()18 and above

How are you feeling?

Do you feel safe? ( ) Yes ( ) No If no why?

Do you feel worried? ( ) Yes ( ) No If yes why?

Is your health and sleep good? ( ) Yes ( ) No If no, why?
Do you have other concerns? ( ) Yes ( ) No If yes, what?
What do you think would make you feel better?

Do you think you or a family member need any help or assistance?
( )Yes ( )No

Do you have any disabilities, illnesses, or physical or mental issues?
( )Yes ( )No
BLOCK IV — OTHER IMPORTANT INFORMATION

Do you think that your home in the neighborhood, community, rural
area, or location places you at risk of being hurt?

()Yes ( )No Ifyes, why?

This concludes the written information and has been verified by the
victim or complainant

Signature of the Victim/Complainant /or child’s parent/guardian
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POLICE OFFICER TO FILL OUT THIS SECTION
() The victim was accompanied by:
Name Relationship Contact details

() The victim responded to this form without the help of a professional;
() The victim was not able to respond to this form;

() The victim refused to fill out this form;

() The complainant responded to this form;

PART Il TO BE COMPLETED EXCLUSIVELY

When providing support, did the victim indicate that they regarded
themselves at risk from the perpetrator or family or other person
regarding their situation? (Is there a perceived risk or not)

When providing support, did the victim show any emotions/
physical response? (Describe if the victim cried, was nervous, afraid,
embarrassed, distressed, or other)

Did the victim show or demonstrate any behavior that they could harm
themself or commit suicide, in any way?

Did the victim feel insecure and want to be referred to a shelter or safe
house:

() Safehouse - 3 days - PRADET
() Casa Vida
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() Fokupers
() Others:

If children/youths were threatened, present, or witnessed violence by
the perpetrator either directly or indirectly, is there potential that they
are in danger under the Law on the Protection of Children and Youth
in Danger, Law No. 6/2023, and a Child Protection Officer should be
advised?

Does the victim/their parent/guardian agree to refer this legal process
to the Public Prosecution Service that has jurisdiction?

() Yes
() No, Why

Name of Police SVPS
Position
Signature

Name of Police SVPS
Position
Signature
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Annex F:

GUIDELINES FOR QUESTIONING
WOMEN VICTIMS OF VIOLENCE
AND SEXUAL OFFENSES

These guidelines set out best practices when questioning women victims
of GBV offenses including domestic violence and sex offenses. However,
training is preferably required for their implementation and improved
manner of questioning.

Understanding Some Common Characteristics of
Women Victims of GBV Offenses

« It takes courage for women to file a complaint for GBV, and frequently
they do not report it at all.

« They are also likely to feel that intimate partner violence is a private
matter and they are unlikely to report it until it has happened many
times and they cannot take it anymore.

+ Often before women have a formal statement taken, they have
been encouraged by community leaders and others to whom they
have reported their situation, to resolve domestic violence offenses
informally and return to the house after a community leader may have
reprimanded the husband/partner and told him to change his ways.

 There are different points in the investigation process when
statements are taken. That could include taking of statement by
police or police agencies, or a variety of other organizations including
the Referral Network, or a hospital, depending on the nature of the
offense and the circumstances, or a statement can be taken later by
the PPS as part of the investigation.

« How women victims are treated by the person who first responds to
a crime to take a statement—particularly a sexual offense—is highly
relevant to whether or not they feel able to pursue the case in court.
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Women victims are often concerned about retaliation by the suspect,
where they can live, and how they can support themselves and their
children.

Further, they are concerned about pressure placed upon them by
family members—in particular in-laws—if a complaint is made and
about family and community rejection.

In short, safety and security are highly important needs of women victims
and need to be addressed as early as possible.

Process to Follow

Take woman to a safe and comfortable space, with water and tissues
at hand.

Introduce yourself and your role.

The woman victim may also be accompanied by a person they trust or
by an organization such as ALFela, JSMP, or other organizations. This
is their choice and needs to be respected.

Try and relax the woman and build rapport with her so that they feel
they can trust you. This is sometimes not easy.

Women may vary in the way they talk about the circumstances of the
offense, depending on their socioeconomic position, education, and
whether or not they suffer from any mental or psychological disability.

When giving a statement, they are likely to be suffering from stress
and trauma as a result of what has happened, and it is important to try
and calm them down before taking any statement or information from
them. Also, the questioner should offer a break during the interview if
the person becomes stressed or uncomfortable.

They may also suffer from embarrassment, shame, and self-blame and
feel uncomfortable if the questioner is a male person.

Start to build rapport by asking simple questions that are unrelated
to the circumstances of the offense itself. This may relate to their
community background and general family circumstances such as
their children, siblings, and parents.
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» Remain calm and actively listen by using eye contact and nodding,
using a calming tone of voice.

Asking about the Offense

When asking questions about the offense, the questions should

start openly and simply e.g. Is there something that has (recently)
happened that you wish to report? Would you like to tell me about it?
(For example, do not start by stating the alleged offense followed by

questions).

The aim when questioning the woman is to allow her to tell her story

in her own way about what happened. To encourage her to use her
words in the way she wants. Not to use your words and not to make
assumptions or be judgmental. It is important to give them time to think
and answer and be aware that they may sometimes be disorganized

in the way they give information. They may sometimes struggle to

remember details.

General Guidance on What Questions to Use or Do and What
Questions to Avoid or Not:

Suggested
Use/Do Avoid/Don’t Alternative

Keep questions
simple and short

Use open questions
which start with
“what,” “where,”
“who,” “how,”
“which,” and “when"

Avoid closed or directive
questions that suggest the
answer

Often these questions start
with the word “Did.” For
example, “Did he then hit
you with the stick?"

Introducing your
assumptions such as “Did
he also punch you about
the body?” particularly
when the woman has not
mentioned this earlier.

Instead, ask

“You have told me that
he picked up a stick...
what happened next?”

Instead, ask

“Is there anything else
that he did to you that
you have not told me
about?”

continued on next page
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General Guidance on What Questions to Use or Do... (continued)

Suggested
Use/Do Avoid/Don’t Alternative

One main idea or
topic in a question

Follow a logical
progression,
preferably a
chronological

sequence of events.

“You have told me
about XX, what
happened next? “

Avoid multiple topics in the
one question

“When you left the house,
what were the neighbors
doing, did they help you
or did you go to the police
station and if so, how did
you get there?”

Do not jump around,
particularly time sequences
in the one question.

“You told me that you went
to the hospital, why did you
go there and was this before
or after your husband and
you were arguing in the
kitchen and was it after he
punched you in the eye?”

Instead, ask separate
questions

“When you left the
house did you see
anyone?”

“Who did you see?”
"What were they
doing?”

"What happened next?”
“Where did you go?”
“How did you get
there?”

Instead, ask separate
questions and if her
earlier story was out
of chronological order
ask:

“You told me that you
and your husband were
arguing in the kitchen

I would like to ask you
some further questions
about that and the
order in which things
happened

You said that you and
your husband were
arguing in the kitchen.
What happened next? *
(then follow through
with questions asking
what happened after
that, to get the history
and sequence).

continued on next page
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Suggested
Use/Do Avoid/Don’t Alternative

To obtain more
detail, questions can
be asked such as:

“You have said that
XXX, can you tell
me more about
that?"

“You have said
that he came into
the room, what
happened next?”

Avoid, if possible, questions
that give limited answer
options of” Yes" or "No.”
Sometimes the question
cannot be accurately
answered so simply. It may
contain both or it may not
have been correctly asked
and requires qualification.

Avoid judgmental questions
which are victim-blaming

in a domestic violence
situation such as:

“What did you do to make
him hit you?”

“You knew that your
husband had a quick temper.
Why did you provoke him by
answering him back?”

“Why did you go out
without telling your
husband?”

“You knew he liked food to
be on the table when he

got home from work and it
wasn't on that day was it?”

Avoid victim-blaming
questions concerning a
sexual offense such as:

“Why didn't you run away
or put up a fight when this
happened when you had
plenty of time to do this?”
See also examples of
assumptions and biases,
page 181 of this Handbook.

Annex F

continued on next page
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General Guidance on What Questions to Use or Do... (continued)

Suggested
Use/Do Avoid/Don’t Alternative

Avoid making blaming or
judgmental statements or
assertions such as:

“It's only a domestic.”

“It can't have been that bad,
otherwise you would have
left”

“He never hit you, so it's not
really abuses.”

“You should have left him
earlier”

In relation to a sexual offense, show a woman a diagram or drawing of a
body rather than asking the woman to describe or point to a part of her
own body.

With domestic violence, it is important to note that it is unlikely to be
the first time that the suspect has committed violence against the victim.
A full history needs to be gained of earlier violent conduct, noting the
different forms of violence under the LADV Atrticle 2 such as physical,
sexual, psychological, and economic violence.

The statement also needs to include a risk assessment using General
Guidelines on Risk Assessment for Adult Victim, Part 2, Annex B.
Finishing the Statement

At the end of questioning, ask a question about whether there is
anything else the woman wants to talk about, or whether they have
any questions.

« The statement taken from the woman needs to be read out and
signed/fingerprinted by her.

« If the woman is to be taken somewhere for forensic examination, it is
important that she is told what is to happen.
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 Assure the woman that the information you have taken will be kept
confidential except it will be shared on a need-to-know basis.

+ Inform the woman about the next steps that will be taken, by whom,
and whether she needs any other assistance.
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Annex G:

GUIDELINES FOR QUESTIONING
CHILD VICTIMS OF VIOLENCE AND
SEXUAL OFFENSES

These guidelines set out best practices when questioning children.
However, training is preferably required for their implementation and to
improve the manner of questioning.

Understanding Children
Children differ from adults in many important ways.

« They lack power and can be intimidated by adults, particularly a
person in uniform or who looks important.

 Their comprehension and communication skills differ depending on
their age and development level.

+ They have different language development skills that depend on their
socioeconomic position, education, and whether or not they suffer
from any mental disability.

 They use different words from adults and have a more limited range of
words.

« They are adversely affected by inappropriate questioning.

« They are likely to be suffering from stress and trauma as a result of
what has happened, and it is important to try and calm them down
before taking any statement or information from them.

« Girls may also suffer from embarrassment, shame, and self-blame and
feel uncomfortable if the questioner is a male person.

The following general features relevant to children need to be taken
into account and require more careful consideration before questioning
children. These are general as all children develop at different rates as
referred to in understanding children.
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General Features of Children - Ages, Understanding,
and Language

It is important to note that these age categories are generalizations and
individual children vary and develop at different rates.’

Early childhood-pre-school - 3 to 5 years

« They have little understanding of abstract concepts such as height
(how tall), weight (how heavy), distance (how far), time (when or how
long), and numbers (how many);

« They can confuse pronouns such as “she,” "he,” and “they,” and it is
best to use the names or the descriptions of the person;

+ They can give information about the main action(s) but not necessarily
the sequence and may give details that they notice, which may not be
what an adult would notice.

Middle childhood-school-age - 6 to 9 years

+ They are beginning to understand, but have limitations on abstract
concepts such as estimating height (how tall), weight (how heavy),
distance (how far), and numbers (how many). This understanding
increases with age, but may not be accurate;

« They can however give information on abstract concepts by reference
e.g., to objects or using fingers for numbers;

+ Time (how long something happens for) is still difficult and they may
sometimes estimate about 5 minutes as a default answer;

 They can still confuse pronouns such as “she,” "he,” and "they” and it is
best to use the names or the descriptions of the person;

« They tend to use language literally and “touch” is by hand and not by
other body contact such as mouth, leg, body, penis.

' Council of Europe and Politiet Politidirektoratet. 2016. Preventing and Combatting
Domestic Violence against Women. A learning resource for training law enforcement and
Justice officers. p. 34 et seq.; Government of Fiji, Judicial Department. 2016. Bench Book
on Children. p. 14, et seq.
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Late childhood-pre-adolescence - 10 to 12 years

These are years of considerable physical, social, and intellectual
changes;

They still have some difficulties with abstract concepts such as
estimating height (how tall), weight (how heavy), and distance (how
far) and they may not be accurate;

They still tend to use language literally and “touch” is by hand and
not by other body parts contact such as mouth, leg, body, penis.

Adolescence - 13 to 17 years

They may be able to give more accurate estimates of height (how
tall), weight (how heavy), distance (how far);

They may be embarrassed about admitting that they do not
understand the question and try to answer it anyway;

They can give more detailed accounts of events;

They have more “adult-like” reasoning and planning, but they are
often not able to foresee the consequences of their actions

Additional features of particular relevance to adolescents

The frontal lobe or “command center” is one of the last parts of
the brain to fully develop. It controls decision-making including
long-term planning, risk assessment, impulse control, and other
behaviors. This is particularly relevant to adolescents.

In addition, there are hormonal changes. Puberty is reached during
adolescence and can be stressful and the hormonal changes can
waken their sexuality, curiosity, and experimentation.

In short, scientific research highlights that children under the age
of 18 cannot take on full adult responsibilities. Children cannot be
held to the same standards of behavior as adults because their
brains aren’t developed enough to make good decisions, assess the
consequences of their actions, and restrain impulses in the same
way that adults can.

These are all relevant features to take into account when questioning
children, particularly concerning sexual offenses against them.
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Process to Follow

Take children to a safe and comfortable space, with water and
tissues at hand.

Ensure they have a support person whom they trust when a
statement is taken. This may be the family member unless that
family member will adversely influence the accuracy of the
information you are seeking, because they may have a conflicting
interest, particularly if the suspect is a family member. It could also
include a person from an organization such as ALFela, JSMP, or a
public defender.

Try and relax the child and build rapport with them so that they feel
they can trust you. This is sometimes not easy.

Building Rapport

Start by easily introducing yourself without impressing them with your
importance.

Start talking with the child about matters other than the offense itself.
For example, ask questions about things they like to do, their favorite
foods, favorite subjects at school (if relevant).

Do not start by asking questions about their family and siblings etc. if
it is a case that involves incest.

These simple questions build rapport and enable the questioner to
understand their use of language and their level of stress depending
on how easily they answer them.

Asking about the Offense

« When asking questions about the offense, the questions should

start openly and simply, e.g. “Is there something that has (recently)
happened that has upset you? Would you like to tell me about it?”
(For example, do not start by naming the offense followed by the
questions).

Let the child tell their story in their own way about what happened to
them.
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+ Children may give information in a disorganized way.
« lItis important to give them time to think and answer in their own way.

« Listen to them actively so that they feel encouraged to speak about
what is difficult for them to do. Active listening includes head nodding
and similar actions.

 Questions should be simple and short using words that are

appropriate to their age and education level.

General Guidance on What Questions to Use or Do
and What Questions to Avoid or Don’t Do

Avoid/Don’t Do Suggested Alternative

Keep questions simple and short

Use open questions
which start with
“what,” “where,” “who,”
"how,” “which,” and

”When ”

Additional note,
young children may
not be able to answer
questions such as
“why” or “how.”

Avoid closed or
directive questions
that suggest the
answer.

Often these questions
start with the word
"Did"" For example,
“Did he grab your
arm?”

Introducing your
assumptions such as

“Did he also hit you
about the body with
the stick ?” particularly
when the child has not
mentioned this earlier.

Instead, ask

“You told me that your
uncle came up to you ...
what happened next?"

Instead, ask

"You told me that your
dad hit you on the legs
with a stick, is there
anything else that he did
to you with the stick?”

continued on next page
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General Guidance on What Questions to Use or Do... (continued)

Avoid/Don’t Do Suggested Alternative

One main idea or
topic in a question

Follow a logical
progression,
preferably a
chronological

sequence of events.

“You have told me
about XX, what
happened next?”

Avoid multiple topics
in the one question

“When you ran out
of the house to go to
the neighbour’s to get
help, did they tell you
that you should go to
the police

station and did they
take you there?”

Do not jump around,
particularly time
sequences in the one
question.

"You told me that

your mum ran from
the kitchen into the
bedroom and that your
parents were arguing,
and that you hid in

a cupboard. Was this
before or after your
dad ate his dinner?”

Note that young
children find difficulty
distinguishing
between an event
occurring “before” or
“after”

Instead, ask separate
questions to get the
information as needed if
not given by the child

“When you ran out of
the house did you see
anyone?”

“Who did you see?”
“What were they doing?”
“What happened next?”
“Was anything said to
you?”

“What happened next?”
“Where did you go?”
"How did you get there?”

Instead, ask separate
questions and if their
earlier story was out of
chronological order ask:

“You told me that you
heard your dad and
mum arguing. | want

to ask you some further
questions about that.”
“Where were you when
they started arguing?”
“Where were your mum
and dad when they
started arguing?”

“Do you know whether
your dad had eaten

his dinner before they
started arguing?”

"What did you hear them
saying or doing?”

"What did you do when
you heard them arguing?”

continued on next page
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General Guidance on What Questions to Use or Do... (continued)

Avoid/Don’t Do Suggested Alternative

To obtain more detail,
questions can be
asked such as:

“You have said that
XXX, can you tell me
more about that?”
“You have said that he
came into the room,
what happened next?”

Avoid if possible
questions that give
limited answer
options of "Yes” or
“No.” Sometimes the
question cannot be
accurately answered
so simply. It may
contain both or it
may not have been
correctly asked and
requires qualification.

Avoid judgmental
questions which

are victim-blaming
particularly in a sexual
violence situation
such as:

“Why didn't you run
away?”

“Why didn't you tell
your mum straight
away?”

“Why did you wait a
month before telling
anyone about what he
did?”

"You knew it was
wrong to let him touch
you there?”

“You still kept talking
to your uncle on family
visits, didn’t you?”

“What happened next?”
(then follow through
with questions asking
what happened then,
to get the story and
sequence).
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 Show a child a diagram or drawing of a body rather than asking the
child to point to a part of their own body.

« Do not question the child for a lengthy period without a break and
regularly take breaks every 10-15 minutes.

« Be mindful that the incident described by a child may not be the first
time that the suspect has had contact with the child. A full history
needs to be gained including gradual or earlier behaviors.

« Children who have been sexually abused have often been groomed by
the suspect over some time, particularly if it is a case of incest.

Finishing the Statement

At the end of questioning, ask a question about whether there is
anything else the child wants to talk about or whether they have any
questions.

 The statement taken from the child needs to be read out and signed
by them and the guardian.

« If a child is to be taken somewhere for forensic examination, they must
be told what is to happen and why. This should be done using simple,
calm language. The consent of the guardian or family member is
required for a forensic examination.

+ Further, a modified risk assessment needs to be conducted to
ascertain the status of the relationship between perpetrator and
victim, whether there are court protections or other arrangements
required. Also, importantly, whether the child requires counseling and
other assistance to support and help the child recover from the trauma
of the GBV offense.
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Annex H:
CHECKLIST FOR EXAMINATION
OF THE SCENE OF CRIME

CASE NUMBER :
TYPE OF CRIME :
INVESTIGATOR :

CHECKLIST FOR EXAMINATION OF THE SCENE OF THE CRIME

Execution of the Examination
Notes and

Description of Not Observa-
the Examination Identified | Collected Yet tions

INCIDENT INFORMATION

1 Date/time when the
call was received

2 Person who
provided the
information: name,
address, and
contact number

3 The type of crime
identified

4 Date/time/incident
5 Location of incident

VICTIM INFORMATION

6 Victim Name,
Address, and
Contact Number

continued on next page
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Checklist for Examination of the Scene of the Crime (continued)

10

1

12

13

Description of
the Examination

Current location of
victim

Immediate security
concerns (has risk

assessment been
done?)

Presence of
children — safety
concerns? Referral
to CPO?

Observations

of physical
presentation
including injuries,
blood, and clothing
(photograph)

Observations

of demeanor,
including mental
state and
intoxication

Seizure of clothing
or other items from
victim (CPC Articles
56, 169, and 172)

Immediate medical
assistance required
- Ambulance?

Execution of the Examination
Notes and

Not Observa-
Identified | Collected Yet tions

continued on next page

233



234 Annex H

Checklist for Examination of the Scene of the Crime (continued)

Execution of the Examination
Notes and

Description of Not Observa-
the Examination Identified | Collected Yet tions

14 | Forensic Medical
Procedure referral
to PRADET

15 | Appropriate
Referral Network
provider
information
provided

SUSPECT INFORMATION

16 | Name and Address,
Contact Number
of suspect (CPC
Article 53 if non-
compliant)

17 | Description of
suspect

18 | Location of
suspect? Immediate
arrest? (CPC Articles
60, 218, and 221)

19 | Observations

of physical
presentation
including injuries,
blood, and clothing
(photograph)

continued on next page
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20

21

22

23

24

25

26

Description of
the Examination

Observations

of demeanor,
including mental
state and
intoxication

Seizure of clothing
or other items from
suspect (CPC Articles
56, 169, and 172)

Crime scene
under guard and
supervision (CPC
Article 174)

Name and Address,
Contact Number of
witnesses

Seeking to identify
other witnesses

at the scene and
check them (CPC
Articles 175 and 176)

THE SCENE INFORMATION

Diagram/sketch of
the crime scene

Photographs taken
of the crime scene

Annex H

Execution of the Examination

Not Observa-
Identified | Collected Yet tions

WITNESSES

Notes and

continued on next page
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Checklist for Examination of the Scene of the Crime (continued)

Execution of the Examination
Notes and

Description of Not Observa-
the Examination Identified | Collected Yet tions

27 | Fingerprints and/or
footprints from the
crime scene

28 | Bodily fluids
identified,
photographed

SEIZURE AND EVIDENCE

29 | Seizure of items
with bodily fluids
on them (CPC
Articles 56, 169. and
172)

30 | Any other relevant
items seized from
crime scene (CPC
Articles 56, 169, and
172) e.g. broken
items, ripped
clothing, and check
the area for items
disposed of

31 Notes on evidence
(Evidence Log)

32 | Notes on the
seizing and
movement of
evidence

CPC = Criminal Procedure Code, CPO = Child Protection Officer
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Annex I:
ARREST AND DETENTION REPORT
— NATIONAL POLICE/SUPPORT TO
VULNERABLE PEOPLE SUBSECTION
(PNTL/SVPS)
[LOGO]
ARREST AND DETENTION REPORT
/ /

CIRCUMSTANCES OF DETENTION

Date/Time of Detention: [drop down menu to enter date]
Date/Time of expiration of Detention:

TIMELINES

For identification of a suspect (CPC Article 53) 12 hours

If not tried in expedited proceedings must be questioned by a judge
within 48 hours (CPC Article 63[2])

For arrest, Flagrante Delicto must be presented to PPS as soon as
possible (CPC Article 63[1])

Within 72 hours in other cases, including expedited proceedings, for first
questioning or the imposition of a restrictive measure (CPC Article 217)

PLACE

Location: District Sub-District  Village Sub-Village Location
Police Station with jurisdiction over the place where the incident occurred.
Officer performing the detention: [drop down menu] ID Telephone No.
Police Officer

Senior Police Officer
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Chief Police Officer
Sergeant

1st Sergeant

Chief Sergeant
Assistant Inspector
Inspector

Chief Inspector

IDENTIFICATION OF THE DETAINEE

Registration No. of the detainee  (to be completed when placed in the cell)

Full Name:

Alias:

Date of Birth: Age:

Marital Status: [drop down menu] Occupation:

Single

Married

Divorced

Widower/Widow

Non-marital partnership

Workplace: District Sub-District: Village: Sub-Village:
Location:

Name of Father and Mother: and

From: District Sub-District: Village: Sub-Village:
Location:

Nationality:

Current Residence: District Sub-District: Village: Sub-Village:
Location:

Telephone No:

Identification Document: [drop down menu] Number:

Identity Card

Electoral Card
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Passport

Driving Licence

Other

Photo: Yes/No Fingerprints: Yes/No

Are there any other detainees? Yes/No (if answered yes, fill out Annex C)

IDENTIFICATION OF VICTIM

Full Name:

Alias:

Date of Birth: Age:

Marital Status: Occupation:

Workplace: District Sub-District: Village: Sub-Village:
Location:

Name of Father and Mother: and

From: District Sub-District: Village: Sub-Village:
Location:

Nationality:

Current Residence: District Sub-District: Village: Sub-Village:
Location:

Telephone No:

Identification Document: [drop down menu] Number:

DEFENDANT’S RIGHTS

Has the defendant been informed of their rights? (CPC Article 60)
Has the defendant been informed of:

Right to be present during all procedures?

Right to be heard by the court?

The allegations against them?

Right not to answer questions?

Right to choose a defender or have one designated?

Right to be assisted during proceedings by defender and to speak with
them privately?

Right to intervene in the investigation, Fact Finding stage and provide
evidence?
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REASON FOR ARREST

Flagrante delicto (CPC Article 218)
Warrant from judge? (CPC Article 220) (attach to form CPC Article 221[3])
CPC Article 220(2) requirements fulfilled?

NOTIFICATION OF ARREST (CPC Article 222)

Judge who ordered arrest
In any other case the PPS?

REASON FOR DETENTION

Ensure fulfills the purpose set out in CPC Article 217
Expedited proceeding

Presentation for first questioning before a judge
Imposition of a restrictive measure

Procedural act

NOTE: If the crime relates to gender-based violence then the risk
assessment of the victim needs to be taken into account in relation to
the arrest and detention of the defendant, with regard to the victim's
safety and/or the need to impose restrictive measures

DETAILS OF INCIDENT

(WHO, HOW, WHY, WHAT, WHERE, WHEN) [Insert Complaint Number
or attach Complaint Form)

DETAILS RELATING TO PROPERTY

(provide drawing, model, item, value, has it been damaged or stolen)

CONTACT PERSON(S) PROVIDED BY SUSPECT (CPC Article 60[f])

(please include the contact details if the suspect is arrested) contact with
family, friend, or public defender, to provide more information enter the
date, time of the contact, and the name of the person in question)
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WITNESSES

ANNEXES

The detainee was formally accused and ordered to provide his/her
identity and address and was given copies of his/her statement.

ID:

Date and time of delivery to the PPS:
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Annex J:

APPLICATION FOR JUDGE’'S ORDER
FOR SEARCH AND SEIZURE OF PLACES
AND PEOPLE

APPLICATION FOR A JUDGE'S ORDER FOR SEARCH AND
SEIZURE OF PLACES AND PEOPLE’

Date of application: / 7

Date of crime alleged: /7

Date of report of crime: / /

Police officer undertaking investigation  ID Telephone Number
Prosecutor with conduct Office Telephone Number
The Place to be searched:

Location: District Sub-District: Village: Sub-Village:

Private uninhabited [1]
Industrial/Workshop [1]

Office []
Workplace []
House/Home? []
Lawyers Office [1
Medical Practice [1]
Bank [1]

Owner/Occupier if known

T CPC Articles 169, 170(1), 172(2), and 172A-F
2 Noting that the search can only be conducted between 6 a.m. and 8 p.m. (CPC Article 170[1]).
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Nature of crime alleged
Attach the relevant forms:
Complaint Form or Incident Report [1]

Type or description of Item(s) sought

Relevance of the type or description of item(s) to the crime being
investigated

Item(s) may have been used in the commission of the crime [1]
[tem(s) may have bodily fluids on them [1]
[tem(s) may have been damaged during commission of the crime [ ]

[tem(s) may contain communications relevant to the commission [ ]
of the crime

Any other reasons for relevance

The Person to be searched

Full Name:

Alias:

Date of Birth: Age:

Marital Status: Occupation:

Workplace: District Sub-District: Village: Sub-Village:
Location:

Telephone No:
Identification Document: Number:
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Relevance of Searching a Person
The person to be searched is a suspect or defendant [ 1]

The person to be searched may have assisted in the commission [ ]
of the crime

The person to be searched may carry evidence related to the crime [ ]
being investigated or may be hiding relevant evidence on their person

Any other reasons for relevance

Identification of the Police Officer or Prosecutor
ID

Signature of the Police Officer or Prosecutor

Print Name:

Date:
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Annex K:

APPLICATION FOR VALIDATION

OF SEARCH AND SEIZURE OF PLACES
AND PEOPLE

VALIDATION OF SEARCH AND SEIZURE OF PLACES
AND PEOPLE: Without Judge’s Order’

Date of report:? /]
Date and time of Search and Seizure:  / /
Date of crime alleged: / /

Police officer undertaking investigation  ID Telephone Number
Prosecutor with conduct Office Telephone Number

Place of search?
Location: District Sub-District: Village: Sub-Village:

Private uninhabited [1]
Industrial/Workshop [1]

Office [1
Workplace [1]
House/Home* [1]
Owner, if known [1]

Attach photographs/maps of search location and of items where they
are found

T CPC Atrticles 56, 169(6), 171, 172(2).
2 This must occur immediately and no longer than 72 hours.

3 NOTE: Police can assist judges but cannot initiate seizures from: Banks (CPC Article 172-C);
Lawyers and Doctors (CPC Articles 170 and 172-B) and Home Searches if acting under
CPC Article 56(1).

4 Noting that search can only be conducted between 6 a.m. and 8 p.m. (CPC Article 170[1]).
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Nature of crime alleged®

Attach the relevant forms:

Complaint Form or Incident Report []
Consent to search and seizure given® []
Seizure Report (list of items seized) []

If no consent - reasons for Search and Seizure
Reason for Urgency or Danger in Delay
Potential Destruction of Items [1]

Reason(s) for the belief:

Potential Movement or Removal of Items []
Reason(s) for the belief:

Potential Alteration of the Crime Scene or Items [ ]
Reason(s) for the belief:

Item posed a danger to persons or property []
Reason(s) for the belief:

If acting under CPC Article 56(1)(b) and it is not a home search:” the
reasons for the strong suspicion that the items relating to a criminal
offence were hidden

> If Flagrante Delicto under CCPC Article 56, this needs to involve a crime that carries
imprisonment.

& Written and signed compliance with CPC Article 171.
7 CPC Article 56(4).
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Relevance of the search and seizure of the item(s) to crime being
investigated

They are relevant to the proof of the crime being investigated [ ]
The item(s) may have been used in the commission of the crime [ ]

The Item(s) may have bodily fluids on them [1]
The Item(s) may have been damaged during commission [1]
of the crime

The Item(s) may contain communications relevant to the [1]

commission of the crime?

Any other reasons for relevance

Search of a Person: The Person searched

Full Name:

Alias:

Date of Birth: Age:

Marital Status: Occupation:

Workplace: District Sub-District: Village: Sub-Village:
Location:

Telephone No:
Identification Document: Number:

Relevance of Searching the Person

The person searched was a suspect or defendant [1]
The person searched may have assisted in the commission []
of the crime

The person searched may have carried evidence related to [1]

the crime being investigated or may be hiding relevant evidence
on their person

8 In the case of correspondence, CPC Art 172-A needs to be complied with.
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Any other reasons for relevance

Signature of Police Officer who conducted the Search

Print Name and Rank: ID number: Date:
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Annex L:
SEIZURE REPORT
[LOGO]
SEIZURE REPORT
Date/Time of Seizure: Date/Time expiration of validation:

Location: District ~ Sub-District: ~ Village:  Sub-Village:  Location

PNTL Senior Police Officer ............ D acting in accordance with
Article 56(1) or 172(2) of the Timor-Leste Criminal Procedure Code, has
seized the items mentioned below and has identified the owner of the
items as follows:

Full Name:

Alias:

Date of Birth: Age:

Marital Status: Occupation:

Workplace: District Sub-District: Village: Sub-Village:
Location:

Name of Father and Mother: and

From: District Sub-District: Village: Sub-Village:
Location:

Nationality:

Current Residence: District Sub-District: Village: Sub-Village:
Location:

Telephone No:

Identification Document: [drop down menu] Number:
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Items Seized
Ref.
No. Complete Description Location
EG National Police Criminal
Ev1. Blue t-shirt with Nike logo Investigations Service
Ev2. Machete blade 40 cm long As above
Ev3. Brown shorts torn near the zipper As above
with stains
Ev4.
Ev5.

The aforementioned documents have been prepared in duplicate and
signed by the Police Officer/Investigator and owner of the item, and the
owner of the item will receive a copy of this duplicate.

Signature of the Owner of the Item

Signature of the PNTL Officer
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Annex M:
MEDICAL FORENSIC EXAMINATION
AND REPORT PROTOCOL

MEDICAL FORENSIC EXAMINATION AND REPORT PROTOCOL

Form to guide medical forensic examination and report on presentations
and/or requests requiring examination and/or treatment of victims of
domestic violence, sexual assault, or child abuse

Ref. No.

NUC

Name of the survivor

Date of medical examination
Name of the examiner

Place of the medical
examination

Reviewed by

Date when the police or the
PPS received this protocol: / /
Day Month Year

DETAILS OF THE INJURED PARTY/OFFENDED:

Complete name:

Date of birth:

Gender: [ male 0 Female [ Others

Disability Status L Yes LI No
If yes, what type of disability?

Physical disability [ speaking [ hearing [l vision
[ Intellectual [ Mental 1 Others
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Mother or Father's name/person who looks after the child (if the survivor
is a minor):

Date of the aggression:
Time of the aggression (if remembered; or estimate)
Name of the referrer:

DETAILS OF THE EXAMINATION

Name and place of work:

Name of the medical forensic examiner:
Professional title:

Signature of the medical forensic examiner
Date of the examination:

Time examination began: Time examination concluded:

CONSENT FORM TO DO THE MEDICAL FORENSIC EXAMINATION:

l, consent to a medical examination for medico-legal
purposes. | am aware that any record of the examinations, in accordance
with the consent expressed above, may be used as evidence/testimony
in court.

A. Consent from the injured party/offended
Signature:

Name:

B. Or other person given his/her consent on behalf of the s injured
party/offended

My relationship with the survivor: [ Father-Mother
L] Person who looks after the child

Signature:
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Survivors between the ages of 12-16 provide their own consent because:
L1 It is necessary to safeguard the evidence.

[ It is necessary to protect the survivor's safety.

[ Unable to contact the Public Prosecution Service.

[ The parent or person who looks after the child is unable to mark their
presence.

[ The survivor has understood the purpose of the examination.

| have explained to the survivor or parent/guardian the nature of the
examination that will be carried out. | have also explained that conclusive
lesions and documentation can be used as evidence in court.

Examiner’s signature:

Name and professional title Date

Witness Signature:
Name and professional title Date

Interpreter’s signature:
Name and professional title
Signature Date

REPORT OF THE AGGRESSION (CHILDREN AND ADULTS)

Occurrence reported by:

I Victim [ Parents [ Person looking after the child

[ Other person — Specify:

Name of the individuals who marked their presence during the
examination:

Complete name:

Professional Title:

Description of the occurrence/please tell me what happened.
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If it is sexual assault

Was there an ejaculation? L1 Yes L1 No
Comments on the ejaculation (if any)

Details of the sexual assault case

Not Describe (Oral,
Penetration Yes sure Vaginal, Anal)
O O O

Penis
Fingers O O O
Others (describe) O O O
Did the suspect use a condom? [ Yes LI No

General symptoms since the day of the violence

Body aches LlYes [No
Pain in lower abdomen LdYes [ONo
Vomit [ Yes I No
Nauseous [ Yes I No
Pain during urination [ Yes 1 No
White blood Lyes [No
Painful defecation Ldyes [INo
Bleeding (defecation) O Yes O No
Blood in urine [ Yes I No
Bleeding [ Yes I No

Others [ ves O No
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Relevant past injuries and medical conditions (including any allergies?)

First day of the last menstruation (___/ / )
Menstruation during the assault ( / / )

Pregnancy? L1 Yes 1 No

CHILDREN/ADULTS - GENERAL EXAMINATION

Ask the survivor if he/she has

Vomited? OYes [INo Washed their mouth? [ Yes [ No

Urinated? OYes O No | Changed clothes? OvYes ONo

Defecated? OYes [ No Taken a shower or washed face?
[Yes [ No

Brushed their teeth? [0Yes [ No | Used any period supplies?
OvYes ONo

Other evidence:

Weight

Pulse

Respiratory rate

How the survivor presents emotionally/Impact
Including immediate and future impact

Temperature

Blood Pressure

| examined the head and neck [ Yes [ No

No injuries were found [ Yes If yes, please describe below:

YN =
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CHILDREN - BODY - BACK AND FRONT - MALE AND FEMALE

| examined the back and front O Ves O No

Any injuries found L Yes I No
If Injuries — please describe below

[N | pe | sie | omcipion | _romssmi_|

CHILDREN - EXAMINATION OF GENITALS

| examined the genitals [ Yes 1 No

Hymen [dYes [ No Shape

Acute tear wound [ Yes [ No [0 What is the number of the
clock’s position?

An old wound that has been torn all the way to the posterior base of the
hymen? [J Yes [1No [ What is the number of the clock’s position?

An old wound in the posterior hymen that has been torn more than 50%?
[IvYes LINo [J Whatis the number of the clock's position?

An old wound in the posterior hymen that has been torn less than 50%?
[dYes CINo [ What is the number of the clock’s position?




Annex M

Swollen or lump [dYes [INo [ What is the number of the clock’s
position?

Vaginal discharge [1Yes [1No [

Other injuries

o e ke | omsrpion | _romssai

Penis

Circumcised 1 ves O No

Axis of the Penis/Eixo de penis [ Normal [ Not normal
Number

Prepuce/Prepucio [ Normal [ Not normal
Number

Glande/Glande [d Normal O Not normal
Number

Scrotum/Escroto J Normal [ Not normal
Number

Urethral opening [ Normal [ Not normal
Number

CHILDREN/ADULTS - HANDS AND FEET

| examined the hands and feet O vYes O No
Any injuries found [ Yes I No

If Injuries — please describe below
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[N pe | Sie | omcrpion | —romos_|

ADULTS - BODY - BACK AND FRONT - FEMALE

| examined the body — back and front L1 Yes LI No
Any injuries found [ Yes I No

If injuries — please describe below

e e | S | owaiien | rm s

ADULTS - CENTRAL AND LATERAL BODY REPRESENTATION - FEMALE

| examined the central and lateral bodies O Yes O No
Any injuries found [ Yes I No

If Injuries — please describe below

(e e | S | osaiien | iom s

ADULTS - FEMALE GENITALS

| examined the genitals.

Hymen [Yes [1No Shape

Acute tear wound [ Yes [ No [ Whatis the number of the clock’s
position?
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An old wound that has been torn all the way to the posterior base of the
hymen? [1Yes [JNo L[] What is the number of the clock’s position?

An old wound in the posterior hymen that has been torn more than 50%?
[dYes [1No L[] What is the number of the clock’s position?

An old wound in the posterior hymen that has been torn less than 50%?
[IYes LINo [J Whatis the number of the clock’s position?

Swollen or lump [ Yes [ONo [ What is the number of the clock's
position?

Vajine exudations [ Yes [ No

o | pe | S| omsinion | _irom s

Require examination through speculum? [ Yes [ No
If yes -- L1 Normal [ Not normal
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Anus

ADULT - BODY - BACK AND FRONT - MALE

| examined the back and front [ Yes O No
Any injuries found [ Yes 1 No

If Injuries — please describe below

(N | pe | Sie | omcrpion | romosm_

ADULTS - CENTRAL AND LATERAL BODY REPRESENTATION - MALE

| examined the central and lateral bodies O Yes O No
Any injuries found L1 Yes LI No

If Injuries — please describe below

Description From assault

ADULTS - MALE GENITAL AREA

| examined the genitals [ Yes I No
Circumcised [ Yes LI No

Perineum
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Axis of the Penis

Prepuce

Glande

Scrotum

Urethral opening

Anus

Other evidence of the medico-legal exam
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Summary of the written history and forensic examination

What is recorded here is taken from the historical record collected, the
physical examination carried out, and the forensic examination.

History of the Aggression

Physical Condition

Impact on the victim

Physical

Psychological

Socioeconomic

Others
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Consent to disclose the protocol to the police

| consent to provide a copy of the investigation protocol and any other
material collected to the Police or Public Prosecution Service.

A: Consent of the survivor

Signature
Name
Date

B: Or other person gives their consent on behalf of the survivor

My relationship with the survivor:

L] Father — Mother [ Guardian ] Other - specify
Signature
Name Date

Witness Signature
Name and professional title Date
Signature

Interpreter’ signature
Name and professional title Date
Signature

[, the medico-legal examiner, declare that the information documented
by me in this protocol is a true record of the information provided to me
by the survivor.

Examiner’s signature

Name

Date

Date of the examination Time concluded the examination
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Annex N:
CLIENT ASSESSMENT

[LOGO]
CLIENT ASSESMENT

Date received the client: __ / /

Date of the referral: __/ /  Date of the assessment: __ / /
Referred by:
Name of accompanying person Cell:

1. Client’s Information:

Complete name of the Client: Cell:

Date of birth: __/__ /__ Age: Sex: 1 Female [ Male [ Others

Address (Municipality, Village, Sub-Village):

Who does the client live with (e.g. husband, parents, alone):
Is the client the head of the family? [ Yes [ No

If the client is a minor:
Name of the person in charge of the child:

Relationship with the child:
Address: Cell:

Name of the
mother:

Address: Cell:

Name of the
Father:

Address Cell:

Disability Status: [ With disability =~ [ No Disability
If any disability, please describe:
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Marital Status Educational Level _

[ Children (Age 0-14) | O Primary School O Employed Language
[0 Single [ Junior School 0 Unemployed
O Married/has a partner | I Secondary School | O Study Nationality
[0 Separated/divorced | O University Describe:
O Widow O Others Religion
[J Don't know

How many children? How old are the children?

Where do the children currently live?

Client can take care of the children:
Detail:

2. Type of case:

Domestic Violence (DV) (Violence from family members)

L] Physical violence [ Sexual violence [ Emotional violence
[ Economic violence [ Incest

Sexual Violence (Non DV)

L1 Physical violence (Non DV) — Adults or [ Children
[ others

[ Threat [ Sharp objects [ Frequent violence
Date submitting the MFE (Medical Forensic Examination) to the Police:

-]

3. History:

Last date of the occurence: __/ /  Time of the
occurence;

Location (Municipality):

Has the client ever been to Fatin Hakmatek? [ Yes [0 No Details:
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4. Information about the suspect: (If it is more than one person, please
fill out the information about all the suspects)

How many suspects? :
Name of Suspect no. 1.

Sex: [ Female [ Male [ Other Age:
Relationship with the victim (example, spouse, father, not relatives):

Sex: L1 Female [ Male [ Other Age:

Have the police arrested suspect no. 12 [ Yes [ No
Name of Suspect no. 2:

Relationship with the victim:

Have the police arrested suspect no. 2? [ Yes [ No
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4. Psychological Assessment

O Cryalot [0 Cannot sleep [ Feeling isolated

[J Tremble [0 Regular nightmare | [J Cannot take care of herself

[ Very sad [ Lots of sleep ] Not active

[ Scared [0 Headache O Drink wine

[ Disoriented [ Poor concentration | [J Use drugs

[T Palpitation [ Shy [0 Too much smoke

[J Silent [0 Self-blamed [0 Chewing lots of betel nut

[0 Worried/anxious | [ Have no apetite [ Injuried themselves: details:

Other issues, or information:

5. Risk Assessments

A woman who responded to “yes” to at least three of the following
guestions may have a high immediate risk of violence:

Is the victim afraid to go home?

Has the violence increased over the past six months?
Is there anything sharp in the house?

Did the suspect strangle the victim around the neck?
Is the suspect affected by drugs or alcohol?

Is the victim afraid that the suspect could kill her?

Is there any other person currently staying at home who might
be at risk or in danger (for example, victim's child, or if the victim
is a minor), other children that are still at home.

Can the victim encounter threats from the suspect (or her family)?

The suspect has control over the victim’s access to the
community and family.

Does the victim have any deficiencies?

If there are high risk of violence, you can inform her that

“I am very concerned about your safety. Let us talk about what should be
done to avoid injuries.

Maybe it is not safe for you to return home.”

» Provide information about the options we have, such as contact the
police or make arrangements to stay in a shelter
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« If that is not an option, work with her to find a safe place for her
to stay such as a friend’s house, family, church, or one night at the
hospital

+ Help her to do a safe plan

6. Medical forensic examination and medical treatment:

Do MFE for the client? [ Yes [1No If “no”, why?

Date of issuance of MFE __/ /  Examiner's name:

Brief summary about the MFE result:

Medical treatment:

Has there been any treatment done in other places? [ Yes [ No
Details:

First day of last menstruation: ___ /___/

Pregnancy test? [1Yes [1No  Results: [1 Positive [ Negative
Pregnant? [ Yes [ No If pregnant, for how long?

Did the Client use contraception? [1Yes [ No If yes, details:

Does the client need an emergency pill? [ Yes [ No
L] Levonorgestrel 750mg: 2 tablets once

Signature: Date:__ /__/__
STl —prevention [1Yes LI No or treatment [ Yes [1No
L1 Cefixime 400mg once OR [ Children <age 12: 8mg/kg mg
once OR
] Ceftriaxone 500mg IM once
Signature: Date: _/ /

L] Doxycycline 100mg twice in a week OR [ Client <45kg: 2.2mg/kg
mg twice in a week OR [ Azithromycin 1g once

Signature: Date: _ / /
] Metronidazole 2g only once OR [ Metronidazole 400mg twice in a

week OR [ prepubertal child: metronidazole30mg/kg stat or
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[1 Metronidazole 10mg/kg mg twice in a week
Signature: Date: _ / /
Does the client need a vaccine? [ Yes [ No
L] Tetanus Signature: Date:__ / _/ _
O Hepatitis B Signature: Date: __ / /

PEP HIV Assessment:

1. Can we begin with PEP medicine within 72 hours starting from the
assault? [ Yes L1 No ifyes, go to question no. 2.

2. Is there any high risk from the assault (please refer to the list below)?

[d Yes [ No I yes about the counselling on PEP, then go to
question 3.

Know/remember whether the suspect is HIV positive
L1 More than one suspect
LI Injury in the genital area — bleeding from the genitals
O Sexual assault from the anus
L] Sexual asault between men
L1 Suspect comes from a high-risk situation (prevalence HIV >1% -
please refer to the list in the folder)
3. Did the client decide to consult with an HIV Counselor? [ Yes [ No
If yes, please refer to the HIV counselor
Other medication/treatment in Fatin Hakmatek (eg. Wash the injuries)
L Yes L1 No
Details:

Name of the staff who provide other medication/treatment:

7. Action Plan

1) Safety
Client is safe to return home [ Yes [ No

Client stays in [ Fatin Hakmatek [ Uma mahon
(name)
Other place (name)
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Dateof stayinFH: __/_/ __until_/_/

How many people accompanied the client: (eg: family) F.__ M:__
Name of the staff accompanying the victim in FH:

2) Counselling

[ Immediate counselling

L] Follow-up counselling:
Details:

Person responsible:

When:

3) Medical treatment

[ Need specific follow-up? (including HIV blood testing, Hepatitis B,
syphilis — 3 months)

Details:

Person responsible:
When:

[ Need another referral? [ Yes [ No
Details:

Person responsible:

When:

4) Justice
Do the police know about the case? [ Yes [ No Detail:

[ Refer to ALFelLa or JSSMP: Date of the referral: __ /. /
Name of the person received the client

5) Reintegration support
L] Financial Support: Detail:

L1 Hygiene package support: Detail:

[ Food and clothing:  Detail:

[ Client needs a referal to MSS:

Date of the referral: __ / /
Name of the person receiving the client
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Client continues to go to school: [ Yes [ No Details:

Does the client have an interest in starting a business? [1 Yes [1 No
Details:

[ Client needs to refer to other partners (ez RHTO): Partners:

Date of the referral: __/__ /
Name of the person receiving the client

8. Accessed by (PRADET FH's staff): Name:
Signature: Date: _ / /

9. Closure of the case
Has the case closed? [ Yes [ No
Date of the closure: / /.

Does the client know how to contact Fatin Hakmatek? [ Yes [J No
Reason for the closure:

Name of the person/staff that closed the case:
Signature: Date: _ / /
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Annex O:

CHECKLIST OF RESTRICTIVE AND
PROTECTIVE MEASURES IN
GENDER-BASED VIOLENCE CASES

« Restrictive measures should prioritize the safety of the victim and the
General Guidelines on Risk Assessment for Adult and Child Victims of
Violence and Sexual Assault (Part 2, Annexes B and C) is a fundamental
first step. A risk assessment will help guide what restrictive measures are
required to ensure the victim's ongoing safety and to protect her ability
to engage in the judicial process without fear or intimidation.

« The scope of restrictive measures goes beyond the safety and security
of the victim but includes the victim’s family particularly children,
as well as witnesses in the case. It also includes measures to ensure
that the defendant does not commit crimes against others in the
community and does not evade justice.

 The restrictive measures are requested by the PPS and imposed by
a judge (Criminal Procedure Code [CPC] Article 184) and should be
reviewed throughout the case. They are in addition to the provisions
for proof of identity and residence in CPC Articles 184(1) and 186.

« The requirements in CPC Articles 181-183 need to be fulfilled.

« Article 182 requires that in choosing a measure, consideration is given
to the procedural need to be protected, proportionate to the type and
gravity of the crime, and the least restrictive measure to achieve the
preventative requirement (Part M, page 165 of this Handbook).

* Article 183 requires that the restrictive measure meets at least one of
the listed criteria. This includes reasonable fear that the defendant
might escape, reasonable fear the investigation might be disrupted,
or a reasonable fear that criminal activity might be pursued, or public
order disrupted (Part M, pages 166-167 of this Handbook).

+ A defendant may be subjected to one or more restrictive measures
(CPC Article 185).

« The Law Against Domestic Violence (LADV), Law No. 7/2010 also
includes further restrictive measures in Article 37.
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» The provisions under the Law on Protection of Witnesses No.2/2009
(LPW) include provisions that are not direct restrictive measures on
the offender, but protect the victims including witnesses, relatives in
ascending line, children, or siblings.

Table A.OT1: Initial Checklist for All Cases

Action/
Comments

Has a risk assessment already been
conducted by a police entity or
another body?

a. If no, delegate one to occur
b. If yes, review and follow up to

discuss protective measures
with the victim

2 | Has the suspect been arrested and
detained? (Note: arrest can occur
in 3 different ways, see CPC Articles
218-220, but detention can only
occur for the purposes set out in
Penal Code Article 217, one of which
is to impose a restrictive measure)

a. If there is any risk to the safety
of the victim after conducting
the risk assessment; then

b. Arrange for arrest and
detention of the defendant for
the imposition of restrictive
measures and ensure
immediate safety of the victim
(CPC Article 217[1][a])

3 | Is the relationship between the
offender and victim a family
relationship? (LADV Articles 2 and 3)
a. Ifyes, go to Tables 2 and 3
b. If no, go to Table 3
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Table A.O2: Considerations When There is a Family Relationship

Action/
Comments

What is the assessed risk to the
victim’s safety?

5 | If the home or the community is not
safe for the victim and/or there are
signs of violence that reasonably
suggest that acts of aggression may
occur again in a manner that will
place the life, physical, mental, or
sexual integrity of the victim at risk
(LADV Article 37), then:

a. Request measure of restraint
to remove the defendant from
the home (LADV Article 37)

b. Request measure of restraint
to bar contact between the
defendant and victim (LADV
Article 37)

6 | Transport to shelter can also
occur (for emergencies but is only
temporary)

7 | lsthere a risk that witnesses with a
knowledge of facts relevant to the
facts of the case or relevant to the
decision require protection? (LADV
Article 39)
If yes then:

a. procedural measures under

the CPC would apply, or
b. provisions under LWD may apply

Continue to Table 3
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Table A.03: Checklist for All Cases

Action/
Comments

What is the assessed risk to the
victim’s or witness's safety?

If the home or the community is not
safe for the victim, her dependents,
and/or witnesses and the
prerequisites for pretrial detention
are not met then:

a. Transport to a shelter (for
emergencies and only
temporary)

b. The defendant can be
prohibited from leaving
their residence, or area of
residence, or only leave with
authorization (CPC Articles 192
and 193)

Is there is risk the defendant may
leave the jurisdiction or need some
supervision in the community to
ensure compliance?

a. Report to court or police (CPC
Article 191)

b. Request bail (CPC Articles
187-189)

Is there is a fear about giving a
statement or testimony and the
witness's (including the victim’s) life,
physical or psychological integrity,
freedom, or assets of considerable
value are jeopardized (LPW Article 1)
then:

a. A witness can give the
statement or testimony in a
public building with access
to that place restricted (LPW
Articles 6 and 7)

Annex O

continued on next page
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Table A.O3: Checklist for All Cases (continued)

Action/
Yes Comments

12

b. A witness's identity can be
concealed by concealing their
image and/or voice (LPW
Article 4)

c. Testimony can be taken
through a teleconference (LPW
Article 5 and 18)

If the LPW Article 1 applies and
witness's (including victim's) life,
physical or psychological integrity,
freedom, or assets of considerable
value are jeopardized; and the crime
may result in a maximum penalty
of over 5 years jail; and there are
significant grounds for security or
involves the guardianship of minors
or assets of considerable value (LPW
Article 19) then the witness/victim
can have the following protections:
a. Address can be suppressed
(LPW Article 19[a])
b. During the proceedings
being in a separate room with
security at the court or police
station without the defendant
having access (LPW Article 19[c])
c. Be provided with police
protection, including for
spouses (not including the
defendant), siblings, persons in
close contact, and/or children
(LPW Article 19[d])

continued on next page
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Table A.O3: Checklist for All Cases (continued)

Action/
\CS Comments

If the home or the community is not
safe for the victim* her dependents
or witnesses; and there are strong
indications that a crime punishable
with over 3 years jail has been
committed; any other restrictive
measure would be inadequate or
insufficient; (CPC Article 194) then
the victim may:

a. Request pretrial detention
(CPC Articles 183 and 194)

14 | What is the date for review of
pretrial detention?

Has this date and the date for
provision of the report by the PPS
been marked on the file orin a
central diary? (CPC Article 196)

15 | Has there been a failure to comply
with a restrictive measure or bail?

a. If with bail then the money is
forfeited (CPC Article 189)

b. If with restrictive measure (CPC
Article 202[2]) then impose
another measure in addition;
or substitute a measure

c. If the original restrictive
measure not complied with
was designed to protect the
victim's safety against physical,
sexual, or psychological harm;
then
(i) impose a more substantial

restrictive measure and
consider whether pretrial
detention is required.

* Some examples of cases requiring pretrial detention would be if there is or has been a
risk to her life (or her family), or serious harm or escalation of violence and/or offending.
Or, if there has been prior noncompliance with protective measures.
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Annex P:

HAND OVER LETTER OF EVIDENCE TO
THE PUBLIC PROSECUTION SERVICE (PPS)
OR THE NATIONAL POLICE (PNTL)

HAND OVER LETTER OF THE EVIDENCE TO
THE PUBLIC PROSECUTION SERVICE (PPS) OR
THE NATIONAL POLICE (PNTL)

This form can be used to guide Referral Network services when assisting
victims or clients during the investigation and judicial process, to hand
over evidence from a Referral Network service to the PPS, the PNTL, or
other police investigation services.

On , date / / , time : TLT,

| , ID no. , Electoral Card no. , as
an officer or employee of hand over the victim/
client 's evidence to 2

Details of the victim/client:

Name:

Address:

Age:

Case no. (NUQ): NUC from: [ police [1PPs [ Court

Evidence handed over by

] Medical examination results from

[ Other evidence:

The client requests that this evidence be used as proof to support his/her

' Name the organization, person, whom we can contact, his/her designation and contact
number.

2 Name the organization, person, whom we can contact, his/her designation and contact
number.
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statement during the process of the case in accordance with the formal

justice system. Respectfully,

The person who submitted The person who received
the evidence: the evidence:

Signature

Name of the organization that is
providing the evidence

Date

Ph:

Signature

Name of the person who received
the evidence

Name of the Institution

Date
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Annex Q:

REFERRAL FORM - POLICE BODIES/
PUBLIC PROSECUTION SERVICE TO
REFERRAL NETWORK SERVICES

REFERRAL FORM - POLICE BODIES AND
PUBLIC PROSECUTION SERVICE (PPS) TO
REFERRAL NETWORK SERVICES

Details of the Victim/Client:
NUC. :

Name

Date of Birth :

Address

Referred to:

(name of the organization, person whom we can contact, his/her
designation, and contact number)

Referred by:
1 PNTL/SVPS [ Public Prosecution Office [ pciC

Supports/assistance required by the Victim/Client:

L] Medical Examination and treatment L] Counselling

L1 Shelter L1 Emergency fund
L1 Psychosocial assistance [ Social Assistance
[ Legal Assistance [ Others:

Comments/please specify:

Support/assistance that has been provided:
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Permission to give information about the victim/client:

Name and Signature/Fingerprint Parent/Family Representative
(Victim/Client) (if inor)

Date of the referral: /]

Person completing the referral:

Name

Designation

Contact details :

Name and Signature (Referrer) Name and Signature (Person received)
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Annex R:
REFERRAL FORM BETWEEN REFERRAL
NETWORK SERVICES

Referral Form to Guide Referring Victims/Clients
Between Referral Network Services

This form can be used to guide Referral Network services when referring
victims/clients from their own service to another Referral Network service
during the investigation and judicial process.

Victim/client:
Name

Date of Birth :
Address

Refer to:

(name of the organization, person whom we can contact, his/her
designation, and contact number)

Referred by:

(name of the organization, person whom we can contact, his/her
designation, and contact number)

Summary of the assistance required by the victim/client :

Summary of the victim’s situation and the assistance that has already
been provided:
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Permission given by the victim to make the referral and share the
information with

(Name of the Organization)

Victim’s signature/ fingerprints
Date __/___/20____

Name
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Annex S:

PROGRESS REPORT: NATIONAL POLICE/
SUPPORT TO VULNERABLE PEOPLE
SUBSECTION (PNTL/SVPS) TO

THE PUBLIC PROSECUTION SERVICE (PPS)

[LOGO]

Case Number

Day/Date of Report (if domestic
violence, must be no more than

5 days after report)

Unit/Office

Investigator

Date and time
when notified
to police

Type of Crime/
Crime Identified

PROGRESS REPORT

Date of Incident Location of Incident Time It Started

How:

[ In-person
[ Phone

[ Other

By whom:

O Victim

[J Neighbor

[ Relative

[ Chefe de Suco/Aldeia
[0 Hospital or Doctor

[ Referral Network

[ Other

continued on next page



Progress Report (continued)

Victim

Suspect

Witness(es)

Police Officer

Annex S

Name: ID:
Place Living:

O At home [ Shelter [ Relatives
Children

» Number of children

+ Living with victim [ Yes [ No

« Child Protective Services involved? [ Yes [ No
« If yes CPO Name and Contact Details

Risk assessment undertaken [ Yes [ No

+ Referral to Shelter OYes [No
+ Referral to Referral Network OYes [No
» PRADET or Medical Examination [1Yes [ No
« Psychological/Psychiatric referral [ Yes [ No
+ Informed of their Rights? OvYes O No
« Referral to Legal Representative? [Yes [ No
 Further information or referrals?

Name: ID:
Place Living:

[ At home [ Detention [ Relatives
O Other place

Subject to restrictive measures? [ Yes [ No
If yes, when and what conditions?

Name(s)

Statement(s)

CPO = Child Protection Officer

1. SUBSTANCE OF THE INVESTIGATION:

(a) Background

(i) Investigation at crime scene Oves ONo

(i) Observations, plans, photographs, and maps attached

O Yes
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Brief description:

(iii) Search and seizure conducted Oves OnNo
If yes:

Court order obtained? [ Yes [ No

Court validation obtained? [ Yes [ No
Seizure report(s) completed and attached O ves
If no:

Is search and seizure required? Llves Ol No
If Yes, attach application/information for court order

(iv) Statements taken

Victim Oves ONo
Witnesses Clves [ No
Other statements Llves [ No
Type of information and Name

Statements attached Llves OlNo
Other evidence or information obtained Llves OlNo

2. SUMMARY OF INVESTIGATION OUTCOME:

(a) Overview of Investigation
Evidence that has been gathered and its relevance to proof of the crime(s)
with reference to :
(i) Statements
(i) Observations

(iii) Plans

(iv) Photographs

(v) Maps

(vi) Reports

(vii) Items seized

(viii) Other information

3. STATUS OF INVESTIGATION:

Further Investigation required? Oves ONo
Type of investigation required and by whom?
Further judicial applications required?
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4. DOCUMENTS AND INFORMATION ATTACHED:

Number and type of documents attached

Incident Report

Complaint form

Risk assessment Forms

IDs of victim, suspect, witnesses, etc.
Photos

Plans

Maps

Diagrams

5. CONCLUSION

PRADET, medical health center
report

Statements
Seizure report
Other reports

Other information, documents

Report from the Officer handling the case

Police Sergeant

ID
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Annex T:

FINAL REPORT: NATIONAL POLICE/
SUPPORT TO VULNERABLE PEOPLE
SUBSECTION (PNTL/SVPS) TO
PUBLIC PROSECUTION SERVICE (PPS)

[LOGO]
Case Number
Day/Date of Report
Unit/Office
Investigator
FINAL REPORT

Date of Incident Location of Incident Time It Started
Date and time How: By whom:
when .notified O In-person O Victim
to police O Phone O Neighbor

O Other [ Relative

[J Chefe de Suco/Aldeia
O Hospital or Doctor

[ Referral Network

[ Other

Type of Crime/
Crime Identified

continued on next page



Final Report (continued)

Victim

Suspect

Witness(es)

Police Officer

Annex T

Name: ID:
Place Living:

O At home [ Shelter [ Relatives
Children

» Number of children

+ Living with victim [ Yes [ No

« Child Protective Services involved? [ Yes [ No
« If yes CPO Name and Contact Details

Risk assessment undertaken [ Yes [ No

+ Referral to Shelter OYes [No
+ Referral to Referral Network OYes [No
» PRADET or Medical Examination [1Yes [ No
« Psychological/Psychiatric referral [ Yes [ No
+ Informed of their Rights? OvYes O No
« Referral to Legal Representative? [Yes [ No
 Further information or referrals?

Name: ID:
Place Living:

O At home [ Detention [ Relatives
[ Other place

Subject to restrictive measures? [ Yes [ No
If yes, when and what conditions?

Name(s)

Statement(s)

CPO = Child Protection Officer

1. SUBSTANCE OF THE INVESTIGATION:

(a) Background

(i) Investigation at crime scene Oves ONo

(i) Observations, plans, photographs, and maps attached

Oves OnNo
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(i)

(iv)

Brief description:

Search and seizure conducted [ Yes [ No
If yes:

Court order obtained? [ Yes [ No

Court validation obtained? [ Yes [ No
Seizure report(s) completed and attached O ves
If no: Give reasons

Is search and seizure required? Llves Ol No
If Yes, attach application/information for court order

Statements taken

Victim Oves CNo
Witnesses Oves CNo
Other statements Oves ONo

Type of information and Name

Statements attached Oves O nNo
If no: give reasons

Other evidence or information obtained Oves OnNo

2. SUMMARY OF INVESTIGATION OUTCOME:

(b) Overview of Investigation
Evidence that has been gathered and its relevance to proof of the crime(s)

with
0]
(i)
(i)
(iv)
v)
(vi)
(vii)

(viii)

reference to:
Statements
Observations
Plans
Photographs
Maps

Reports

Items seized
Other information
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3. DOCUMENTS AND INFORMATION ATTACHED:

Number and type of documents attached

Incident Report

Complaint form

Risk assessment Forms

IDs of victim, suspect, witnesses, etc.
Photos

Plans

Maps

Diagrams

PRADET, medical health center
report

Statements
Seizure report
Other reports

Other information, documents

4. CONCLUSION

Report from the Officer handling the case

Police Sergeant

ID
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Annex U:
CHECKLIST FOR THE COLLECTION
OF EVIDENCE

This can be used from the first point that the Public Prosecution Service
(PPS) receives a report about a gender-based violent (GBV) crime to
assist in the role of leading and delegating throughout an investigation
(Criminal Procedure Code [CPC] Article 48) and to assess or review
whether the police entity report is sufficient after the report has been
provided to the PPS (CPC Article 234).

The purpose of evidence gathering is to ensure that all admissible
evidence is collected to identify the victim of the crime, what crime
was committed, where the crime was committed, and who committed
the crime (CPC Article 225). The available evidence that can be used is
outlined in CPC Articles 109-117.

Table A.U1: Types of Evidence for Gender-Based Violent Crime

Action/
Comment

Initial report of an offense if not by the
victim (if by witness, first responding
police officer, social worker, etc.)

(a) Witness statement from the person
who made the initial report:

(i) include details of what they
saw or heard or were told by
someone else about an event

(ii) include whether others were
present at the event in
particular children or other
witnesses

(iii) include any observations
the witness made about
the victim including a full
description of the victim's
physical appearance, clothing,

continued on next page
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Table A.U1: Types of Evidence for Gender-Based Violent Crime (continued)

Action/
Yes Comment

physical state, mental state,
intoxication, what was said
(iv) include any observations
the witness made about
the suspect including a full
description of the suspect
physical appearance, clothing
and physical state, mental
state, intoxication, what was
said
(b) is there a telephone recording of
the initial report?
(c) is there a video or photographs of
the event?
(d) other information?

2 Information to be obtained from the
victim
(a) Victim Statement: Details
about the crime is there a
comprehensive narrative of
events, surrounding circumstances
including what started the event?
(b) Description of defendant
(i) What are their physical
characteristics and any
identifying features such as
facial hair? Tattoos? personality
and routines? mental health
issues? alcohol or drug issues?

(c) Have potential witnesses been
identified, before, during, and
after (and statements from them)?

(d) What was the physical impact?
e.g., pain, injuries etc.

(e) Was the clothing worn ripped or
soiled? Has it been photographed
and seized?

continued on next page
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Table A.UT: Types of Evidence for Gender-Based Violent Crime (continued)

Action/
Yes Comment

(f) What was the psychological
impact? e.g., fear, shock, shaking

(9) What was the monetary loss
suffered?

(h) Is there any relevant phone or
electronic data?

(i) Ifitis an immediate complaint
(particularly sexual) — has the victim
changed clothes or bathed?

3 Victim Statement: Prior Relationship
with Suspect/Defendant (can include
Law Against Domestic Violence
[LADV] Articles 2 and 3 but not
necessarily)

(a) Details of the prior relationship:
when met, how met, when
married (if relevant). Has there
been earlier violence?

e physical?

e threats?

e sexual?

e economic?

» psychological?

e coercive control?

(b) Is there a timeline of acts: first,
last, and worst?

(c) Has there been any prior medical
treatment for injuries?

(d) Has there been any prior
engagement with referral network
partners?

(e) Has there been any photographs
of prior injuries?
(f) Are there any witnesses to prior

crimes and are there follow-up
statements?

continued on next page
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Table A.U1: Types of Evidence for Gender-Based Violent Crime (continued)

Action/
Yes Comment

(g9) Were children present and have
they been direct victims of
violence? Is there a need to notify
the Child Protection Officer? See
pages 102-103 of this Handbook.

4 Victim Contact and Communication

(a) Has the victim been informed
of her rights? e.g. are referral
network supports available?

(b) What arrangements have already
made to referral network?

(c) Risk Assessment completed and
attached?

(d) Outline of Initial security measures
taken?

(e) Have restrictive measures been
discussed? Requested/Imposed?
Is a review of them needed?

(f) If the victim is a child, who is
caring for them and does the
Child Protection Officer need to
be notified?

(g9) Have appropriate consents been
obtained for medical/forensic
evidence?

5 From Suspect/Defendant* (note the
right to silence and specific rights and
guidelines in questioning in the CPC
Articles 60, 62-64, 117)

(@) Any statements made freely by
the defendant and after being
warned they do not need to make
a statement (CPC Article 117)

(b) Presentation before the judge for
the first judicial questioning (CPC
Article 63), also see and consider
Checklist on Restrictive and

continued on next page
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Table A.U1: Types of Evidence for Gender-Based Violent Crime (continued)

Action/
Yes Comment

Protective Measures in GBV Cases,
Part 2, Annex O)

(c) Further statement required to be
taken by the PPS (or delegated to
police - CPC Article 64)

(d) Observations of the defendant(s)
to be recorded when the crime is
recent:

(i) Demeanor?

(ii) Intoxication?

(iii) Clothing worn at the time
of the crime? (torn, ripped,
bodily fluids) — see Part |
Search and Seizure, pages
141-144 of this Handbook.

(iv) Injuries?

(v) Photographs of Injuries?

(vi) Does the defendant have
access to weapons?

(e) Search and Seizure of Items can
occur at any time but is more
relevant when crime is recent
(i) In Flagrante Delicto (CPC

Article 56)

(i) Authorized by judge (CPC
Articles 168, 169, and 172, 172-
A-F)

(iii) Can occur without judge, with
consent (CPC Article 171)

(iv) If urgent, without judge order
(CPC Article 172)

(f) Have the relevant items been
seized?:

(i) Clothing?
(i) Cell phone?
(iii) Weapon?

(g) Check to see if validation is
required for any search or seizure
(CPC Articles 56 and 172)

continued on next page
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Table A.U1: Types of Evidence for Gender-Based Violent Crime (continued)

Action/
Comment

Did the crime result in a physical injury?

(a) Have photographs been taken?
(over time and before and after
medical intervention)

(b) Has the suspect been
photographed? (e.g., knuckles if
injuries to knuckle consistent with
striking)

(c) Is there a medical report? (CPC
Article 150)

(d) If crime is recent (24—-72 hours),
sexual crime, has referral occurred
to PRADET?

(e) Have potential witnesses been
identified that saw victim before
without injury and after with? If
so, have statements been taken?

7 Scene of the Crime (primarily
for crimes reported soon after
commission) CPC Articles 56, 169-172

(a) Has the scene location been

secured and documented?

(i) Is location in suco/aldeia?

(i) A map/diagram of the area?

(iii) Have photographs been taken
of the house/scene location?

(iv) Have photographs of scene
itself been taken? (signs of
damage or fight, mess, blood,
hair, broken items, shoe prints)

(b) Has search scene and seizure
occurred of relevant items?
(Flagrante Delicto CPC Article 56;
Judge authorized CPC Article
169; houses CPC Article 170; with
consent CPC Article 171, and
seizure CPC Article 171)

continued on next page
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Table A.U1: Types of Evidence for Gender-Based Violent Crime (continued)

Action/
Comment

weapons, rope, clothing,
poisons, shoes?

(i) discarded items? (e.g. cigarette
butts, condoms, hair pulled
out, clothing ripped off, or
jewelry) including checking
rubbish bins and surrounding
areas for disposed items

(iii) broken items?

(iv) electronic items, phones,
tablets, computers?

(c) Has forensic evidence been
collected?

(i) Fingerprints?

(i) Palm prints?

(iii) Footprints?

(iv) DNA?

(v) Bodily fluids (including items
that may have bodily fluids on
them)?

(vi) Physical items, hair, broken
glass, etc.?

(d) Check if search and seizure
requires validation and if that
validation has occurred (CPC
Articles 56, 172[2]).

8 Other Witness statements (reported
crime and if prior relationship or
prior acts)

(@) Children present (consider age)
and had statements taken from
them?

(b) Have neighbors been spoken to
and statements taken? has a “door
knock” occurred?

(c) Have friends and/or relatives
provided statements?

continued on next page
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Table A.U1: Types of Evidence for Gender-Based Violent Crime (continued)

Action/
Yes Comment

10

(d) If the scene of the crime is a house
— have other residents provided
statements?

(e) Other potential witnesses identified
by victim or first responder/
complainant - have they provided
statements?

Electronic Evidence (after seized
lawfully)
(a) Can and has data been extracted
from devices? (cell phone, tablet,
computer)

(b) If extraction cannot occur, view
and take photographs of relevant
evidence

(c) Cell phone

(i) Has there been any text
communication such as SMS/
WhatsApp etc, messages?

(ii) Have there been voice calls?
View the call log and record
time, date, and duration of calls

(iii) Have there been any relevant
social media posts?

(iv) Location data on phone? Also
consider if CPC Article 172-F
might apply.

(d) Is there any CCTV available? Has it
been seized?

Information about prior police
involvement
(@) Has there been previously reported
offending (not proceeding
to complaint/investigation/
indictment)?

continued on next page
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Table A.U1: Types of Evidence for Gender-Based Violent Crime (continued)

Action/
Yes Comment

(b) Are there any prior findings of
guilt/conviction?

(c) Are there any prior breaches of
restrictive orders?

(d) Are there any prior breaches of
any sentencing orders?

* Care must always be taken when asking questions of a suspect or defendant to ensure
that the principles of legality apply. There are many rights a suspect/defendant holds,
that if breached, will mean the evidence cannot be used against them.
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Annex V:
CHECKLIST FOR PREPARATION
OF WRIT OF INDICTMENT

The writ of indictment sets out the offense(s) with which the defendant
is charged before the court. Pursuant to Criminal Procedure Code (CPC)
Article 48(2)(d), the Public Prosecution Service (PPS) is required to
present the indictment and sustain it in court.

The writ of indictment should be prepared after the investigation

has been completed (or is largely completed) and once the PPS has
determined that there is sufficient evidence to charge the defendant.
This is a last opportunity to check that all of the relevant and admissible
evidence has been collected to support the charges.

The writ of indictment must include:

« CPC Article 236(1) that “sufficient evidence” has been collected that
a crime has been committed and the perpetrator of the crime.’

» CPC Article 236(3) that four essential requirements be provided in
the writ of indictment, which if not complied with, makes the writ a
nullity.?

« CPC Article 236(5) a list of the witnesses and other proof to be
presented at the hearing.

These requirements are briefly identified in Annex V, Tables 1 and 2. They
should be considered together with Annex U — Checklist to Ensure All
Evidence is Collected in Investigation.

' Evidence is considered sufficient where a penalty or security measure can be reasonably
imposed on the defendant in trial by virtue of the evidence (CPC Article 236[2])
2 CPC Article 236(3) compulsory writ of indictment requirements are:
(a) elements conducive to the identification of the defendant;
(b) the account of the facts that constitute the crime or are of relevance to the
determination of the penalty or security measure;
(c) the indication of the applicable substantive provisions;
(d) the date and signature.

301



302 Annex V

Table A.V1: Sufficient Evidence about the Crime(s)

Action/
Is Evidence Gathering Sufficient Comments

Have all possible relevant offenses
that are open on the evidence been
considered?

2 | If more than one offense may relate

to the same conduct, has Penal Code
Article 42 been applied in respect of
choice of charge?

3 | Are there circumstances of aggravation
in respect of any of the offenses?

If so, is there sufficient evidence
gathered, or is more required?

4 | Is there more than one offense arising
from the same incident?

If so, is there sufficient evidence
gathered, or is more required?

5 | Is the crime a crime of domestic
violence? (Law of Domestic Violence
[LADV] Article 35)

If so, is there sufficient evidence
gathered, or is more required?

6 | Was there an attempt to commit a
crime? If so, on what basis is there
sufficient evidence gathered, or is more
required?

7 | Has an analysis been undertaken of
whether there is evidence capable of
proving each element of the offense(s)
both the objective elements and the
subjective elements? (Handbook Part D,
Elements)

What evidence supports the proof of
each element? (Handbook, Annex U)
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Table A.V2: Sufficient Evidence about the Victim

Action/
Is Evidence Gathering Sufficient Comments

Has sufficient evidence been collected
about the identification of the victim?

2 | Is there more than one victim and have
they been identified?

3 | Is there sufficient evidence about the
age, relationship of the victim(s) with
the defendant, their medical or other
condition of vulnerability or invalidity,
disability, or other characteristics
relevant to the offense(s)?
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Annex W:

CHECKLIST OF ACTIVITIES AND
REFERRALS FOR REFERRAL NETWORK
SERVICES

Checklist of Activities and Referrals for
Referral Network Services

This checklist form can be used to guide Referral Network services when

assisting victims during the investigation and judicial process. It is
recommended that it be placed on the front of the Referral Network
service file for quick reference.

by Compr | sarae | oo

Complete:

- Opening Case form |

- Agreement letter from |
the victim to [ ]
to assist in the judicial
process.’ _/__/20__

- Permission to obtain
information

- Permission to obtain
medical examination
results

Refer to :

« PPS

» SVPS Police
e Pradet

» Uma Mahon
« MSSI

» SSEI

e Other

/20___

EEEEEEN
S~

Accompany the client to a
medical examination
(if applicable)

__/__/20___

continued on next page
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Checklist of Activities and Referrals for Referral Network Services (continued)

= iy o S e

Accompany the client to
the SVPS/PPS/PCIC? to file
a complaint

Public Prosecution Service
(if applicable)

Accompany the client to
the PPS office to attend the
expert examination

Social assistance provided
(if applicable)

Prepare a request for a
custody warrant for victims
who are minors. (if applicable)

Prepare a request for
preventive measures
(if applicable)

Verify the information
provided in the writ of
indictment issued by the
PPS (if applicable) before it
is submitted to court?

Inform the client of the
hearing date

Accompany the client for
the trial

Follow-up on the results of
the trial (if applicable)

Complete the closure form

Prepare the closure letter
to the client

—/__/20___

_/__/20___

_/__/20___

—/__/20___

_/__/20___

—/__/20__

_/__/20__

_/__/20___

—/__/20___

_/__/20___

—/__/20___

/

/20___

Archive the hard-copy file [ | _/__ /20

MSSI = Ministry of Social Solidarity and Inclusion, PCIC = Criminal Investigation Police, PPS
= Public Prosecution Service, SSEI = Secretary of the State for Equality and Inclusion, SVPS =
Support for Vulnerable

2 Insert the Referral Network service.
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